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LETTER OF THE SECRETARY-GENERAL 

Most Esteemed Participants, 

On behalf of our academic and organization teams, once again I would like to welcome you to 

the Model Courts of Justice Family as The Secretary-General of the Model Courts of Justice 

Conference 2022! My name is Zeynep Güler, and I am a junior at Ankara University, Faculty 

of Law. 

The Model Courts of Justice will go back in time to simulate a landmark case of international 

law: Military and Paramilitary Activities in and against Nicaragua. The background of the 

dispute was entrenched in the periodic policy of the United States in Central America, in 

particular, the anti-communist interventionism during the Cold War which found its ultimate 

expression in the ‘Reagan doctrine’ in the 1980s. 

I was in charge of this Court last year, so it has a special place in my heart. This year, I 

surrendered my seat to a dedicated individual who did not let me down. Mr Burak Polat and 

our beautiful Academic Assistant Ms Yağmur Çiçek prepared the International Court of Justice 

Study Guide. Their punctuality and attention aided us in overcoming every challenge we 

encountered during the writing process. As a result, I would like to thank them for all of their 

efforts on this document. 

Before attending our court sessions, I strongly advise all participants to read the Study Guide, 

the Handbook, the Rules of Procedure, and any other documents available on our website. If 

you have any queries about the conference or the committee, please do not hesitate to contact 

me at secretarygeneral@modelcj.org. 

Sincerely, 

Zeynep GÜLER 

Secretary-General of Model Courts of Justice 2022 
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LETTER OF THE UNDER-SECRETARY-GENERAL 

 

Distinguished Participants, 

I would deeply like to welcome you all to the 11th session of the Model Courts of 

Justice. My name is Burak Polat. I am a junior at Ankara University, Faculty of Law. It is my 

utmost pleasure to serve you as Under-Secretary-General responsible for the International Court 

of Justice at the eleventh session of the Model Courts of Justice. 

This year, The Model Courts of Justice will go back in time to simulate a landmark case 

of international law: Military and Paramilitary Activities in and against Nicaragua. The 

background of the dispute was entrenched in the periodic policy of the United States in Central 

America, in particular, the anti-communist interventionism during the Cold War which found 

its ultimate expression in the ‘Reagan doctrine’ in the 1980s. 

The case is a pioneer case in interpreting numerous concepts, including the use of force, 

self-preservation, collective self-defence, intervention, and sovereignty, as well as the law of 

procedure. 

I would be glad if you read the Study Guide, Handbook of the Case, and Rules of 

Procedure to have a command of the case and procedure. It is extremely essential for running 

the trial and improving yourselves. 

Before concluding my opinion on this work, I would like to express my sincerest 

gratitude to our esteemed Secretary-General, Ms. Zeynep GÜLER, for giving me the 

opportunity to be a part of this conference and for her great effort. I would also like to thank 

my honourable team-mates the Under-Secretary-Generals of the eleventh annual session of the 

Model Courts of Justice, Mr. Ahmet Semih AKTAŞ, Ms. Hazal AKIN, Mr. Umut EROL, Mr. 

Selçuk YİĞİT, Ms. Yağmur ÇİÇEK, and Mr. Eren YALÇIN, for their contribution and 

everlasting exertion. Lastly, I would like to express my gratitude to our Director-General Ms. 

Başak GÖKSU, and her committed organization team for rendering the Model Courts of Justice 

possible. 

           Sincerely, 

           Burak POLAT, 

           Under-Secretary-General for the International Court of Justice 
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LETTER OF THE ASSISTANT TO THE SECRETARY-GENERAL 

 

Dear Participants, 

 

First of all, I would like to welcome you to the eleventh edition of our conference, Model 

Courts of Justice 22! My name is Yağmur Çiçek, and I am a junior at Ankara University, Faculty 

of Law. This year, it will be a pleasure to serve you as Assistant to the Secretary-General. 

 

This year, the Model Courts of Justice will go back in time to simulate one of the notable 

cases in the International Courts of Justice, which is named Military and Paramilitary Activities 

in and against Nicaragua. I am delighted to have been involved in the creation of the study guide 

for this case, which is a pioneer in the interpretation of many concepts including the use of 

force, self-preservation, collective self-defence, intervention, and sovereignty. 

 

I would like to offer my sincere thanks to the Under-Secretary General Mr. Burak Polat, 

with whom I have enjoyed working with for preparing this remarkable case. Furthermore, I 

would like to express my gratitude to our honourable Secretary-General Ms. Zeynep Güler for 

her endless support and my dearest friends from the academic team for their great efforts 

through this academic year. Lastly, I would like to thank Director-General Ms. Başak Göksu 

and our organization team led by her for greatly handling the organizational matters and making 

sure everything is running perfectly. 

  

If you have any questions, please do not hesitate to contact me.  

 

Yağmur ÇİÇEK 

 

Assistant to the Secretary-General 
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I. INTRODUCTION TO THE INTERNATIONAL COURT OF JUSTICE

International law originated in Europe and quickly spread to the Mediterranean, Russia, 

and the Near East; colonists also brought international law to America, Asia, Africa, and lastly 

Oceania.1 International law has a solid foundation since it has to be used to strengthen 

international relations and settle disputes between states. Therefore, international law covers 

more than just war and peace or state conflicts. It has broad application in many fields of law, 

such as environmental law, international trade law, and refugee law. Adherence to these 

regulations is considered on the basis that international law will endure as long as international 

relations exist.2  

International law was constantly developing, especially during the twentieth century. 

Border disputes between states, interference with their sovereignty, and the formation of state 

borders are just a few major events that have generated controversy for decades. As a result, 

these debates have influenced international law significantly. There have been several attempts 

to prohibit the use of force by member states of the League of Nations and the Briand-Kellogg 

Pact. However, these attempts were ineffective since they only prohibited war and did not forbid 

forces that caused war. Moreover, neither pact contains any measures for self-defence. Finally, 

a general prohibition on the use of force was established, and it became mandatory for all 

nations, whether UN members or not.3 This was included as ‘All Members shall refrain in their 

international relations from the threat or use of force against the territorial integrity or political 

independence of any state, or in any other manner inconsistent with the Purposes of the United 

Nations.’ in Article 2(4) of the United Nations Charter in 1945. Apart from that, permanent 

bodies for the peaceful resolution of disputes were established, various areas of expertise 

emerged, and legal resources to guide the development and advancement of international 

relations were developed.4 

States are the main actors in international law, and the resources containing the rules for 

applying the issues are crucial. The sovereignty of the states should not be affected by the 

application of these rules, and only peaceful and equitable measures should be used. The norms 

of international law, practices, and general principles replace national resources and methods, 

and all elements are utilized in the decision-making process. When resources are insufficient or 

1 Ian Brownlie and James Crawford, Brownlies Principles Of Public International Law (Oxford University Press 
2012) p.209 
2 Jan Klabbers, International Law (Cambridge University Press 2013) p.29 
3 Sümeyra Altıner, 'Uluslararası Hukukta Kuvvet Kullanma Yasağı' p.xi,xii 
4 Ian Brownlie and James Crawford, Brownlies Principles Of Public International Law (Oxford University Press 
2012) p.210 
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improper to apply to certain situations or parties, it is necessary to adapt the rules on a case-by-

case basis rather than reject them entirely.5 

As a result of what happened during and after World War I, it was essential to construct 

an organ that would ensure the proper application of international law when the temporary 

interventions of the Concert of Europe were insufficient for resolving conflicts between 

states and restoring peaceful relations. Hence, the League of Nations was established in 1919 

with the Treaty of Versailles as a solution. This paved the way for the formation of a new 

international legal system by ensuring the creation of a well-organized, functional, and 

democratic organization.6  

Following this, the United Nations was founded, and it quickly became one of the most 

important institutions for the preservation of universal peace and international relations. 

Connections between nations were about more than just keeping the peace; they also included 

mutually beneficial relationships in trade, economics, and the environment. However, in 

addition to these vital institutions, it was apparent that a permanent court with universal 

jurisdiction was needed to examine the conflicts between states and make binding decisions, 

and the Permanent Court of International Justice was established to serve this purpose. 

However, when the PCIJ was abolished, the International Court of Justice took over this role 

as its successor.7 

1. History 

The nineteenth century was a dynamic period for international law. There was inequality 

between nations, and in the first half of the century, international law was a term that only 

belonged to European countries. The idea of European international law was common among 

European lawyers, and they did not want non-Europeans to benefit from the privileges of the 

international legal system.8 On the other hand, legal positivism was rising in popularity; 

according to this ideology, the legal principles that bind the states originate from the free will 

of the states. The insistence on the idea of an independent nation-state was another part of the 

positivist view. Every nation-state was competitive by nature and had a variety of national 

                                                           
5 H. W. A Thirlway, The Sources Of International Law (2nd edn, Oxford University Press 2019) p.5 
6 Malcolm David Evans, International Law (Oxford University Press 2003) p.50 
7 Philippe Couvreur, The International Court Of Justice And The Effectiveness Of International Law (9th edn, 
2017) p.8 
8 Arnauf Becker Lorca, 'Universal International Law: Nineteenth-Century Histories Of Imposition And 
Appropriation' (2010) p.5(1) 
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interests to consider, and this idea was accepted by a large number of states, and international 

law became a tool for achieving political aims.9 

Moreover, there were several initiatives in the nineteenth century to strengthen the role 

of international law in the world. International lawyers travel the world on behalf of their 

international offices or foreign governments, advising and participating in diplomatic 

negotiations. International law eventually became a subject of academic study, and in this field, 

many articles and doctrines have been written in various languages. For the peaceful settlement 

of fundamental security issues, ad hoc interstate arbitrations were established. The formation 

of the first international law associations both inside and outside of Europe, as well as the 

participation of jurists and diplomats from all over the world in the transnational professional 

community, allowed these organizations to take on a global character.10 

The outbreak of the First World War, as well as what happened during and after the war, 

threw the political and economic balances of countries into chaos. Many regimes of countries 

have changed, emperors have lost power, and their replacements have claimed a variety of 

ideologies. The Social Nationalist Party of Germany has emerged with a manifesto of racism, 

populist nationalism, and totalitarianism. As a consequence, fascism in Italy and Germany was 

part of the tangled and tragic legacy of the conflict. On the other hand, in 1924, the United 

Kingdom elected its first socialist government. In 1924, the United Kingdom elected its first 

socialist government. In 1919-1920, even the United States, the heartland of capitalist 

democracy, was afflicted by labour unrest.11  Despite a series of peace negotiations and 

agreements, a permanent institution to maintain world peace was required. With the foundation 

of the League of Nations, this requirement was fulfilled.12 

The Permanent Court of International Justice held its first public meeting on February 

15, 1922, in The Hague, where the judges and deputies made speeches and read 

declarations.13Article 14 of the League of Nations Convention was a perfect fit for the 

establishment of this court, and according to the article, this court would be able to provide both 

advisory opinions and decision-making authority. This recently established court needed a 

status, so it was prepared and presented to the League of Nations, and it went into place once 

                                                           
9 Neff S C, "A short history of international law." International law (2003) p.12(2) 
10 Arnauf Becker Lorca, 'Universal International Law: Nineteenth-Century Histories Of Imposition And 
Appropriation' (2010) p.73(2) 
11 Stewart Ross, Causes And Consequences Of First World War (Evans Brothers 2003)  p.52,53 
12 Malcolm David Evans, International Law (Oxford University Press 2003) p.50(2) 
13 Ole Spiermann, 'A Permanent Court Of International Justice' (2003) 72 Nordic Journal of International Law pp.1 

Model Courts of Justice 2022

© Copyright Model Courts of Justice 2022. All rights reserved. 9



most of the members ratified it. The clarification of previously unresolved issues such as the 

election of members of international courts and the authorization of judges was one of the traits 

of this Statute. According to this statute, elected judges would represent the major legal systems 

of the world and the fundamental principles of civilization.14 

With its development and improvement, the Permanent Court of International Justice has 

played an important role in international legal proceedings. Unlike prior ad-hoc arbitration 

tribunals, this court had its own statutes and regulations, could make binding decisions on the 

parties to the case, and was a permanently established body. Furthermore, for the judicial 

resolution of PCIJ international disputes, the proceedings were open to the public and, in 

principle, accessible to all states. Acceptance of the court's jurisdiction was optional, and it 

could be given if the states agreed through a decision. In addition, the Court was empowered to 

give advisory opinions to the League of Nations or the Assembly on any questions or disputes.15 

 

        Figure 1: Inaugural session of the International Court of Justice on 18 April 1946, in the Peace Palace in The Hague.16 

Between 1922 and 1940, the Permanent Court of International Justice was in force. During 

this time, this court made numerous judgments and gave advisory opinions. However, it was 

abolished in 1946, and the International Court of Justice took its place. Still, the effects of the 

Permanent Court were visible, and its judgments were used as jurisprudence by the International 

                                                           
14 https://www.icj-cij.org/en/history 
15 ibid. 
16 https://www.icj-cij.org/public/files/multimedia-galleries/icj/12.jpg 
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Court of Justice.17 The judgments of the PCIJ have clarified previously unclear areas of 

international law or contributed to their development at the same time.18 Besides that, the 

international judiciary drew worldwide notice, and the courts that followed were inspired by 

the rules established in the Statute of the PCIJ and continued their success. 

Many individuals assume that the League of Nations, the forerunner of the United Nations, 

failed to prevent the Second World War and that it was its own failure. While the League of 

Nations was able to resolve any disputes, it lacked the authority to enforce its decisions. This 

signified the need for a new system to be created. Therefore, the United Nations Charter was 

established in 1945 in San Francisco by representatives from 50 countries. Delegates from all 

50 nations have signed the Charter. When China, France, the Soviet Union, the United 

Kingdom, and the United States ratified the Charter on October 24, 1945, the United Nations 

officially became an entity.19 

The main principle of the UN was to keep international peace and security in existence. 

The founding document of the United Nations, the Charter, did, however, include the needs and 

interests of the people. The UN was determined to reaffirm faith in fundamental human rights, 

in the dignity and value of the human person, in the equal rights of men and women, and of 

great and small states, according to the Declaration.20 

                                                           
17 Ole Spiermann, 'A Permanent Court of International Justice' (2003) 72 Nordic Journal of International Law pp.3 
18 https://www.icj-cij.org/en/history 
19 Selina Vukinu Ambe, Prof. C.J. Auriacombe, Prof. F.H. Smith, ‘Establishment of the United Nations 
Organization’ (2016) International Journal of Recent Research in Social Sciences and Humanities  p.57 
20 ibid. 
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Figure 2: The International Court of Justice, which has its seat in The Hague, is the principal judicial organ of the 
United Nations.21 

 

The International Court of Justice is located in The Hague, Netherlands and it was 

established in June 1945. Its establishment is based on Article 92 of the United Nations Statute, 

it is mentioned that the ICJ is the main judicial organ of the United Nations and works in 

accordance with the Statute of the Permanent Court and the former Statute, which is an integral 

part of the present Charter. These provisions are likewise echoed in Article 1 of the Statute of 

the Court. Prior to the establishment of the ICJ, it was decided that the new court would be 

more closely associated with the United Nations. One purpose was to boost the prestige of the 

new Court and strengthen its authority, and the other was to create an automatic link 

between the Court and all United Nations Member States. Therefore, the cited article was meant 

to indicate that a permanent primary court suitable for these purposes existed.22 

Participation in the ICJ Statute was directly linked to UN membership. Article 92 states that 

this Court is the ‘principal judicial organ of the United Nations.’ As a consequence, as 

mentioned in Article 93, there was no need for further treaty action for UN members to become 

                                                           
21 https://www.icj-cij.org/en 
22 Robert Kolb, The International Court Of Justice (Hart Publishing Ltd 2013) p.59 
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parties to the ICJ Statute; all UN members were ipso facto parties to the Statute. In the same 

article, it is also stated that non-members of the United Nations may join the ICJ Statute.23 

2. Structure 

The International Court of Justice includes 15 judges, and the United Nations General 

Assembly and Security Council select these judges for nine-year terms. A candidate must earn 

an absolute majority of the votes received in both bodies in order to be elected. Furthermore, 

one-third of the judges are chosen every three years to ensure the continuity and dynamism of 

the Court. However, judges are the holders of the right to re-election.24 

Judges should be chosen from among people of high moral integrity who are eligible to be 

elected to the highest judicial positions in their own countries or who are lawyers with 

acknowledged international law expertise. The court cannot include more than one member of 

the same nation, because the court must represent the main forms of civilization and the major 

legal systems of the world as a whole. Besides that, from the moment they are chosen, the 

elected judges must work impartially, rejecting any thoughts of representing their nationality 

or another country. The responsibility of the judges is to take part in the court in order to use 

their powers in an objective and conscientious manner and to resolve the disputes that come 

before them.25 

     The President and Vice-President are appointed by the Court for three years and, like 

judges, can be re-elected. In the event that the President is unable to attend the proceedings, the 

Vice-President is in charge, and in the absence of the Vice-President, the most senior of the 

judges is responsible.26 

The International Court of Justice makes decisions on the cases brought before it. This body 

neither has political nor legislative authority. Its decision-making authority is shared with the 

Security Council. The parties to the dispute and the case decided are obligated by the decisions 

of the court. The judgments of the ICJ are definite, and there is no way to appeal to them. In 

addition, the Court can give an advisory opinion on any legal subject at the request of the 

General Assembly or the Security Council.27 

                                                           
23 Philippe Couvreur, 'The International Court Of Justice And The Effectiveness Of International Law' (2017) 9. 
p.39 
24 https://www.icj-cij.org/en/members 
25 ibid. 
26 https://www.icj-cij.org/en/presidency 
27 Robert Kolb, ‘The International Court Of Justice’ (Hart Publishing 2013) p.1031 
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3. Proceedings 

The Court has the authority to examine contentious cases presented to it by nations and to 

give advisory opinions on legal issues referred to it by UN bodies or specialized organizations. 

Cases can be brought before the court in two ways. One is by submitting the agreement made 

by the state parties to the proceedings to the court. The other option is to submit a written 

application to the Registrar. In all instances, these statements would clearly explain the parties 

and the reason for the dispute. 28 

A written and an oral phase constitute the trial procedure. The written phase includes 

submitting the memorandum and counter-memorandum, as well as any appropriate replies and 

supporting documents, to the court and the parties. This transmission is made through the 

Registrar in an order determined by the Court. A certified copy of each document presented by 

one of the parties is sent to the opposing party. Anything written or said in one of the official 

languages at the court (English and French) is translated into the other. During the oral part of 

the trial procedure, judges hear witnesses, experts, representatives, advisers, and lawyers. 

Lastly, the court acts with the absolute majority when making a decision. The quorum for a 

meeting is nine judges, and if the votes are equal, the vote of the President will be decisive.29 

 

a. Admissibility 

Admissibility, when coupled with jurisdiction, is a criterion by which a court determines 

whether it has the authority to resolve a dispute. Admissibility rules are more concerned with 

the qualifications of a claim or application, whereas jurisdiction rules are more concerned with 

the power of the court. In some cases, admissibility may also preclude the court from exercising 

its jurisdiction. Therefore, before proceeding to the facts of the case, the court must determine 

whether it has jurisdiction over the case at the request of the parties or by itself.30 

The existence of courts in the legal system and the fact that judicial processes are subject 

to proper restrictions require a much higher level of attention to admissibility. It is in a position 

to protect the independence of the Court of judiciary and reliability, and also the rights of the 

parties. As a result, if the conditions and demands regarding the jurisdiction of the court are not 

satisfied, no state is obligated to submit to a binding decision.31 

                                                           
28 https://www.icj-cij.org/en/how-the-court-works 
29 ibid. 
30 Hanqin Xue, ‘Jurisdiction Of The International Court Of Justice’ (10th edn, Brill Nijhoff 2015) p.37 
31 Robert Kolb, ‘The International Court Of Justice’ (Hart Publishing 2013) p.199 
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Article 34(1) of the Statute of the International Court of Justice addresses individual 

applications, stating that ‘Only states may be parties in cases before the Court.’ As a result, it 

is indisputable that lawsuits cannot be brought by non-state actors, international specialized 

organizations, individuals, or other institutions.32 

It is debatable whether the Court should go further and allow information from civil 

society. Given the increasing power and influence of non-state actors in the world today, the 

provisions of Article 34 of the Statute are said to be insufficient. However, many opponents 

believe that the court should make a serious effort to perform the necessary verification work 

in this case and that the risk of turning the situation into propaganda should be avoided. 33  

States are not required to use legal methods to settle disputes.  However, if they decide 

to do so, they have to use clear methods. The Statute of the UN, the Statute of the ICJ, 

the provisions of the court, and relevant decisions taken in relation to its jurisdiction are all 

subject to this authorization.34 

Consequently, there are four main methods for the court to have the authority to exercise 

jurisdiction. 

 

i. Arbitration 

For this method, recognizing the jurisdiction of the Court requires a formal agreement 

between the disputant States to bring a specific legal issue with a defined mandate and object 

to the Court for settlement. This form of agreement is known as ‘compromis’, and it is the most 

common way to accept the authority of the court. According to Article 36(1) of the ICJ Statute, 

‘the jurisdiction of the Court comprises all cases which the parties refer to it and all matters 

specifically provided for in the Charter of the United Nations or in treaties and conventions in 

force.’ Although this paragraph does not refer to special agreements, the term ‘parties’ implies 

that the concerned states can do this by agreement. Since special agreements are a direct and 

private means of expressing their permission to authorize, this is the least controversial option 

on the issue of jurisdiction.35 

 

 

 

                                                           
32 Robert Kolb, ‘The International Court Of Justice’ (Hart Publishing 2013) p.263 
33 Robert Kolb, ‘The International Court Of Justice’ (Hart Publishing 2013) p.279 
34 Hanqin Xue, ‘Jurisdiction Of The International Court Of Justice’ (10th edn, Brill Nijhoff 2015) p.55,57 
35 ibid. 
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ii. International Agreements Concluded Before the Dispute 

The jurisdiction of the Court, as stated in Article 36 of the Statute, applies to all 

situations specifically mentioned in current treaties and contracts. A variety of bilateral or 

multilateral agreements are signed over time, they give the power to the Court to resolve 

disputes. As a result, if the parties agree that the Court will have authority and the states approve 

without reservation, the ICJ is considered authorized, and the parties may apply to the Court in 

the case of a dispute.36 

 

 

iii. Unilateral Declaration 

States may make unilateral declarations regarding the acceptance of the compulsory 

jurisdiction of the court over other states that make similar declarations. It is stipulated in the 

second paragraph of Article 36 of the Statute that ‘The states parties to the present Statute may 

at any time declare that they recognize as compulsory ipso facto and without special agreement, 

in relation to any other state accepting the same obligation, the jurisdiction of the Court in all 

legal disputes.’. Article 36(2) deals exclusively with consent to future conflicts and the 

recognition of optional compulsory jurisdiction. This implies that states that are members of 

the Statute may unilaterally send the application letter by declaring that they recognize this 

authority in all legal disputes concerning. It is possible that the declaration is conditional or 

time-limited. These declarations are forwarded to the United Nations General Secretariat, 

which copies them and sends them to the relevant organs.37 

 

iv. Forum Prorogatum  

Permission of the parties is required for the Court to have the authority to exercise 

jurisdiction in contentious cases, but the forum prorogatum principle provides an informal way 

of granting this power. Following the filing of the lawsuit, the Court can infer that it has 

jurisdiction over various actions of the opposing party, depending on the circumstances. The 

PCIJ and the ICJ have used forum prorogatum to establish the jurisdiction of the Court over the 

issues of a dispute in a contentious case in a flexible way.38 The case of the Corfu Channel, in 

which Albania and England were parties, brought this rule to the mainstream in 1949. As a 

                                                           
36 Philippe Couvreur, The International Court Of Justice And The Effectiveness Of International Law (9th edn, 
2017) p.53,54 
37 Robert Kolb, ‘The International Court Of Justice’ (Hart Publishing 2013) p.375-377 
38 Sienho Yee, 'Forum Prorogatum And The Advisory Proceedings Of The International Court' (2001) 95 
American Journal of International Law p.381 
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result of it becoming a general principle, it quickly became popular as time progressed, and it 

was seen that this principle was used in numerous cases.39 

The forum prorogatum doctrine did not arise because of the Statute and the Rules of 

Court; instead, it is an institution that emerges through practice. For instance, if the defendant 

enters the merits of the issue and defends it without objecting to the authorities, chooses an ad 

hoc judge, submits a defence petition, or otherwise takes action on the merits, it means that the 

party has accepted the jurisdiction of the court.40 

 

b. The Security Council 

The Security Council is one of the main organs of the United Nations and it has the 

responsibility for maintaining international peace and security. It is stated in the Statute of the 

United Nations under Article 24(1) as ‘In order to ensure prompt and effective action by the 

United Nations, its Members confer on the Security Council primary responsibility for the 

maintenance of international peace and security, and agree that in carrying out its duties under 

this responsibility the Security Council acts on their behalf.’ The Security Council has been 

defined as the political organ of the UN, whereas the Court is entirely responsible for judicial 

functions. Nevertheless, both organs can perform their separate but interrelated duties in 

response to the same situations.41 

 

c. Contentious Cases  

The Court has often maintained that its jurisdiction is dependent on the consent of the 

parties. The fact that any of the parties is not a member of the United Nations has no bearing 

on the condition. This principle came about because of sovereign equality and international 

dispute-resolution methods, as represented in Article 36.42 

The judges discuss it in private after the oral proceedings, but the final decision is 

reached in public. The ruling of the court is final, binding on all parties involved in the case, 

and cannot be appealed. Only in special circumstances, such as when a subject is open to 
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41 Philippe Couvreur, The International Court of Justice And The Effectiveness Of International Law (9th edn, 
2017) p.118 
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interpretation or may be evaluated with new information, can revisions to the judgment be 

made, in which case the judges can add an opinion to the decision.43 

The parties may declare that they have agreed to withdraw the lawsuit during the trial, 

or the case may be dropped due to the absence of one of the parties. As a result, the case was 

removed from the list of the court.44 

 

d. Advisory Proceedings  

The Court has both advisory and adjudicatory powers, and giving an advisory opinion 

procedure is similar to contentious cases. Only relevant institutions are allowed to pursue 

advisory opinions, and the Court determines its authority first. The UN Statute specifies which 

organizations are permitted to get advisory opinions. Accordingly, the General Assembly and 

the Security Council have the authority to ask the Court for an advisory opinion on any legal 

matter. Other UN organs and specialized agencies may also request advisory opinions from the 

Court on legal issues arising from their work, with the permission of the General Assembly. In 

terms of procedure, all requests should be sent to the Secretary-General, who will forward them 

to the Court.45 

For advisory opinions, written or oral statements can be given, and at the start of the 

oral submission, written statements are made public. A public announcement of opinion ends 

the oral submission. These opinions are advisory instead of binding, which is contrary to 

the judgments of the Court. Nevertheless, they are helpful remarks that demonstrate 

the authority and reputation of the Court. The requesting institution has the option of using this 

opinion or not using it at all.46 

 

e. Provisional Measures  

During the dispute, provisional measures might be taken to prevent irreversible damage 

in particular areas. These actions can be performed at the request of the parties or at the 

discretion of the Court. The Court may order the parties to comply with or avoid certain 

obligations. The orders of the ICJ are published with justification. It is important that temporary 

measures be taken quickly, which may necessitate the transference of authority. The aim of 
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taking these measures by the Court would be to provide states with a quick and beneficial 

solution that will allow them to maintain the current situation until the courts make a decision.47 

The court should examine several conditions before considering the necessity of 

provisional measures in the current situation. Firstly, there has to be a final case before the 

Court, as well as a connection between the rights claimed to be protected by provisional 

measures and the subject of the main claim. Since the prevailing opinion is that prima facie 

jurisdiction exists, a decision on the merits is required.48 Because it is hard to determine that 

the jurisdiction is recognized by submitting any order containing the measures specified by the 

parties.49 

As it is mentioned in Article 41 of the Statute, 'The Court shall have the power to 

indicate, if it considers that circumstances so require, any provisional measures which ought 

to be taken to preserve the respective rights of either party'. The International Court of Justice 

has determined that taking provisional measures must fulfil three requirements: demonstration 

of jurisdiction at first sight, irreparable harm to the rights of one of the parties, and urgency. In 

situations involving these criteria, it is essential to make practical and helpful solutions, as these 

measures may be needed on vital issues such as the right to life. The necessity for urgency is 

important under these circumstances. 50 

The Court has the authority to use the power when the circumstances warrant it and it 

is necessary to avoid further escalation and extension of the dispute. This power is 

independent of the submission by the parties of provisional measures to protect certain rights. 

The parties present their requests for these measures at the beginning of the court proceedings, 

but the Court is unwilling to accept them since the demands of both parties are the sources of 

the dispute. During the judicial process, the measures might be added, removed, or 

modified according to the conditions required by the situation.51 
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f. Merits  

The merits are the core values that have been maintained since the ICJ and international 

courts were founded. These principles are based on the broad principles of international law 

and the rights of the states.52 The rights of states have long been a controversial topic, and there 

have been numerous debates on national sovereignty and participation in cases. It is 

inadmissible that nations whose territory has been annexed or is under protection and do not 

have full sovereignty are not counted as states in international law, or that they cannot be parties 

to a court dispute. Domestic issues in the countries may arise during this period, but this does 

not preclude them from functioning as states under international law.53  

It is debatable whether state rights arise from rights originating from international law 

or become a set of rules about independent determination that are created by the states and their 

recognition of each other. However, it is clear that the norms of international law, which have 

now arisen and are applied by all nations without discrimination, are the result of the broad 

rights and interests of states being recognized by the law. They have been settled over time and 

are recognized in a variety of situations involving international cases and agreements.54 

While the universality and consistency of international law rules have been established, 

the superiority of international law norms over domestic law remains a point of contention. In 

judicial proceedings, broad principles may not always be strictly applied since assessment is 

made based on the facts of the case. Nevertheless, avoiding the application of international 

law rules for the sake of domestic law is unacceptable. This issue prevents the use of domestic 

law as an excuse to breach rules by the states to be followed or agreements to be signed and 

executed.55 
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Figure 3: Counselors of the Republic of Nicaragua. From left to right respectively ; Alain Pellet, Sir Ian Brownlie, . 

Carlos Argüello Gomez. 

 

4. Sources of Law Applicable to the International Court of Justice 

The sources of international law are variable and unstable because they are based on 

norms that numerous states can adapt and bind the parties. However, as time progresses, 

resources become established and may be improved. The essence of the international legal 

system is reflected in the ICJ Statute and its working framework, which addresses the sources 

in the most justified way.56  

Article 38 of the Statute of the ICJ provides: 

‘1. The Court, whose function is to decide in accordance with international law such disputes 

as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing rules expressly 

recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 
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d. subject to the provisions of Article 59, judicial decisions and the teachings of the most 

highly qualified publicists of the various nations, as subsidiary means for the 

determination of rules of law.’ 

Article 38 is considered the herald of international law, as it provides a coherent and restricted 

list of international law sources.57 Therefore, the sources are commonly served separately, but 

they interact in practice.58 International law is a dynamic area, and major sources may not be 

able to conclude every issue. In addition to the utilization of these resources, the values of 

justice, equality, and justness should constantly be observed in the judgment process. 

Nevertheless, Article 38 is an item in international law that specifies sources and serves as a 

point of focus, and it is undeniable that it contributes to the integrity of the international law 

system.59 

The sources of international law are significant, and a balance must be achieved between 

them. There are instances when norms conflict, and it is discussed what resources may be used 

in this situation. In the judicial process, some sources may be more dominated than others. As 

examples, mandatory norms such as jus cogens rules, that allow no variations, and sources 

based on state consent, such as international agreements, can be given.60 The ICJ Statute does 

not define a hierarchy of the sources, although international courts will consult international 

treaties first for practical reasons. On a case-by-case basis, the connection between the sources 

must be established.61 

Some of the sources of international law are addressed in Article 38(1), but they are not 

the only ones. In addition to these resources, which were considered comprehensive and 

sufficient during the development of the Statute, more resources have emerged over time, 

including such unilateral acts of the states and decisions of international organizations. The 

absence of these sources in the Statute does not prevent judges from using or citing them in 

cases; they are just not systematized. The existing approved source system is frequently 

criticized for being inadequate. Because international law is a dynamic area, its resources are 

always evolving and changing.62 
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Initially, customary international law was the major source of international law. Many 

agreements have been negotiated under the auspices of the United Nations as a result of the 

wish of some authors to express their concerns about the necessity of customary law. The 

adaptability of customary law to the developing system is a situation that should be properly 

considered. Furthermore, the fact that it is addressed to all states shows that customary 

international law reflects the international community.63 

Customary international law has always played a fundamental role in public 

international law, which is distinguished by the absence of a central legislator, and it continues 

to do so.64 

The definition of custom in international law is a practice followed by those concerned 

as they feel legally obliged to behave in such a way. Therefore, norms that feel legal 

consequences in case of non-compliance fall within the scope of customary law. So that, 

customary law should be distinguished from practices for the purpose of friendship and 

courtesy. Article 38 of the Statute of the ICJ circumscribes customary law as ‘international 

custom, as evidence of a general practice accepted as law’.65 

Judge Hudson of the International Law Commission listed the following criteria for the 

establishment of a customary rule:  

(a) concordant practice by a number of states with reference to a type of situation falling 

within the domain of international relations;  

(b) continuation or repetition of the practice over a considerable period of time;  

(c) conception that the practice is required by, or consistent with, prevailing international 

law; and 

(d) general acquiescence in the practice by other states.66 

The law enforcement body, therefore, must distinguish the custom from behaviour 

which has not a legal obligation. According to the traditional perspective, the legality of a rule 

of customary international law is determined by the presence of two elements: a material and a 

psychological element. The material element pertains to actions and practices, but the 
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psychological element, usually known as the ‘opinio juris’, is subjective belief of states that the 

behaviour in question is mandatory rather than discretionary. As a result, any stated rule of 

customary law must be examined for both its material and psychological components.67 

State practice, as the material element of the custom, contains any act, behaviour, and 

articulation of a state that reveals a conscious attitude concerning a customary rule or its 

recognition. In 1950, the International Law Commission recognized the classic forms of 

‘Customary International Law Evidence’ as follows: treaties, decisions of national and 

international courts, national legislation, diplomatic correspondence, opinions of national legal 

advisers, practice of international organizations.68 

The lexical meaning of ‘opinio juris sive necessitatis’ is ‘belief of necessity’. As the  

psychological element of the custom, it is defined as ‘a belief (or claim) that the conduct in 

question is legally permissible or obligatory, or that it is necessary.’69 

The necessity of opinio juris serves to distinguish law from other normative systems, 

such as etiquette or morality, or to distinguish legally justified behaviour from purely political 

expedient behaviour. In fact, the evidences of opinio juris are frequently the same as those of 

state practice; enacting a law, concluding a treaty, or engaging in legal practice can all be 

considered evidence of state practice as well as evidence of the sentiment that the behaviour is 

legally justified. Furthermore, it is widely accepted that resolutions issued by international 

organizations (particularly the United Nations General Assembly, whose resolutions do not 

technically bind the members of the UN) or at international conferences may reflect opinio 

juris, notwithstanding their non-binding status.70 

Besides that, it is crucial to state that sometimes the verbal acts of states are more 

important than material acts in determining customary international law. Because, if only the 

material acts of states are taken into consideration in the determination to be made, misguided 

consequences can be reached. Looking at history, it can be argued that states frequently violated 

various legal norms and this violation became like a tradition. Of course, such false inferences 

are unacceptable in terms of the law. In this case, it is the verbal acts of the state representatives 

that need to be looked at. The efforts of states to justify and justify their illegal behaviours are 
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also evidence of this. Therefore, custom is no longer predicated on what states actually do, but 

rather on what they say to do, even if they act a far cry from it.71 

The general principles of law were the values that played a crucial part in the 

deliberations of the Law Commission. As a result of this discussion, general principles were 

included in the auxiliary sources of law. It is assumed to act as a gap-filler in the absence of a 

valid agreement or customary law rules between the parties to the dispute. Its boundaries are 

difficult to define since it is so closely connected to customary law, although there are some 

differences. While customary law is developed by the actions of nations on the international 

stage, general principles of law are formed by their application in domestic legal systems.72 

In the rapidly changing and developing world order, soft law rules have arisen as non-

binding resources that allow quick adaptation.73 These norms, in particular, may provide 

general principles that guide the development and shape of legally binding international 

norms.74Furthermore, these non-binding rules are frequently used in the formation of 

international agreements. Its popularity has increased over time as a result of its ability to adapt 

to developments.75 
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II. INTRODUCTION TO MILITARY and PARAMILITARY ACTIVITIES IN AND 

AGAINST NICARAGUA (NICARAGUA v. UNITED STATES OF AMERİCA) 

1. Key Concepts  

a. Use of Force 

The notion of a right of a state to use force was regarded as in terms of the conditions 

for ‘just war’ in the early days of international law. According to 16th century scholars, war 

could only be justified if it was used to defend against an attack or to correct a major wrong. A 

state ought to analysis whether the war will cause more harm than benefit and endeavour to find 

a peaceful solution first, and only if such efforts fail should it resort to war. With the rise of 

positivism, however, international law abandoned efforts to determine what was right and 

wrong in this field, thereby accepting the use of force as a legitimate tool of state policy.76  

In the 1906 edition of Lassa Oppenheim’s influential treatise on international law, he 

defined war with precession. It is defined as ‘a contention between two or more states through 

their armed forces, for the purpose of overpowering each other and imposing such conditions 

of peace as the victor pleases.’ This was the de facto definition of war. However, before the 

United Nations Charter was adopted, a de jure war could exist as soon as a state proclaimed it, 

regardless of whether or not force was used.77 

By the 20th century, the international community began to establish the illegality of 

conquest. The Sixth Assembly of the League of Nations adopted a resolution on September 25, 

1925, declaring that a ‘war of aggression’ was ‘an international crime’. A more significant 

development was the con conclusion in 1928 of the General Treaty for the Renunciation of War 

(the Kellogg–Briand Pact). According to Article I the parties ‘condemn recourse to war for the 

solution of international controversies, and renounce it, as an instrument of national policy in 

their relations with one another’. By Article II, they agreed all conflicts arising between them 

shall never be sought except by pacific means.78 

During the evolution of the use of force prohibition, World War II took an important 

place. During the war, in 1941, allied governments thought that the use of force should be 

outlawed. For instance, the 1941 Atlantic Charter, a high-level political statement issued by US 

President Franklin Roosevelt and UK Prime Minister Winston Churchill, remarked that states 
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should abandon the use of force, ‘for realistic as well as spiritual reasons.79 Interestingly, this 

Atlantic Charter was already aimed at the ‘use of force’, a concept that is considerably broader 

than ‘war’.80 

The notion of the Kellogg–Briand regime and subsequent developments re-emerged in 

the UN Charter Article 2, formulates certain principles applicable both to the Organization and 

its Members. In particular: 

3. All Members shall settle their international disputes by peaceful means in such a 

manner that international peace and security, and justice, are not endangered. 

4. All Members shall refrain in their international relations from the threat or use of 

force against the territorial integrity or political independence of any State, or in any 

other manner inconsistent with the Purposes of the United Nations. 

7. Nothing contained in the present Charter shall authorize the United Nations to 

intervene in matters which are essentially within the domestic jurisdiction of any State 

or shall require the Members to submit such matters to settlement under the present 

Charter; but this principle shall not prejudice the application of enforcement measures 

under Chapter VII. 

The use of force is the broadest category related to war. All armed attacks that give rise 

to the right of self-defence are considered uses of force, although the term ‘use of force’ refers 

to more than simply armed attacks. Economic coercion, political coercion, non-lethal physical 

force, and computer attacks are all examples of force that could be used.81 However, it should 

not be forgotten that the use of force referred to in Article 2(4) is not as extensive as it appears. 

According to the drafting history of the Charter, as well as later interpretation by governments 

and the International Court of Justice, the type of force forbidden in article 2(4) is only armed 

force, not all forms of violent action.82 

 

 

                                                           
79 Atlantic Charter Resital 8 
80 Jan Clabbers, International Law (Cambridge University Press 2013) 189. 
81 Mary Ellen O’Connell, The International Law and Use of Force (Foundation Press 2009) 14. 
82 ibid. 

Model Courts of Justice 2022

© Copyright Model Courts of Justice 2022. All rights reserved. 27



b. Self-preservation and Self-defence 

 As a rule, all states have a reciprocal obligation to respect one another's sovereignty 

and not to infringe on one another's independence. However, in certain situations, a state may 

infringe on the territory of another state. In the few circumstances where intervention is 

authorized, there are some exemptions. Article 2(4) of the United Nations Charter now 

establishes the inviolability of the territory of a state so firmly and peremptorily, and the 

prohibition of aggression and other unlawful uses of armed force is such a fundamental rule of 

international law, that self-preservation can no longer be used to justify such violations. 83 

The most conspicuous exception to the prohibition on the use of force is the right of 

each state to defend itself. Article 51 relevantly provides: 

Nothing in the present Charter shall impair the inherent right of individual or collective 

self-defence if an armed attack occurs against a Member of the United Nations, until 

the Security Council has taken measures necessary to maintain international peace and 

security… 

 As it is seen above, the Charter considers the right of self-defence as an ‘inherit’ right 

and it is quite possible that the court would consider the right of self-defence as ‘pre-existing 

customary law’.84 

 The main difficulty in applying Article 51 is the term ‘armed attack’. The UN General 

Assembly defined the 'armed attack' in the resolution 3314 (XXIX) adopted in 1974:  

Aggression is the use of armed force by a State against the sovereignty, 

territorial integrity, or political independence of another State, or in any other manner 

inconsistent with the Charter of the United Nations, as set out in this Definition. 

 However, it is debatable whether a state that aids and supports rebel organizations 

without actually sending them against another state has engaged in an ‘armed attack’. 

According to some scholars, such assistance may amount to a threat or use of force, or unlawful 
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intervention, but falls short of an ‘armed attack’ triggering the Article 51 right of self-defence. 
85 

 Although the right to self-defence has been established, it is not unrestricted; self-

defence force must be both necessary and proportionate. The International Court has frequently 

stated that these restrictions apply to all types of individual and collective self-defence. In this 

context, necessity has often been read to mean that the defending state has no other option than 

to act in aggressive self-defence in the circumstances, but proportionality requires that the 

magnitude of response, duration, and target correspond to the attack in question. Also, it should 

be considered that collective self-defence cannot justify hostile behaviour unless the aggrieved 

state calls for aid. As a result, self-defence cannot be solely punitive or retaliatory. 86 

 

c. Sovereignty 

Sovereignty is one of the three fundamental pillars of a state, along with territory and 

population. Although the concept of Sovereignty has existed for centuries, it was the monarch 

who was the sovereign in a state. Thus, as King Louis XIV stated, ‘L’etat, c’est moi’ (I am the 

state) was the norm of the day. Since the French Revolution, this concept has morphed into 

people themselves being the sovereigns in most of the world. 

Sovereignty in International Law is an extension of this concept, it legitimizes the 

existence of a unit under the state. Similar to a member of a society, this unit has certain 

responsibilities, and thus has to comply with its rules, and rights that exist due to it being a 

participant of this society. What makes this society different is the lack of a mechanism to force 

states to obey these rules with a few exceptions, such as the United Nations Security Council.87 

The principle of sovereignty has an internal and external characteristic. External Sovereignty 

can be described as the right of the state to exist as an equal member of this society in the 

international arena. This equality is not only equality of states when it comes to rights, but it 

also means equality of obligations.88 
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On the other hand, internal sovereignty is related to the ability of the state to proscribe, 

adjudicate, and to enforce its decisions inside its own sphere of jurisdiction. Cemented with the 

Treaty of Westphalia, citizens of a state are obliged to obey only the laws of that said state 

which means that no state, no matter how powerful, is able to dictate a way of life to people in 

a foreign land.89 

Sovereignty plays a crucial role in the case in question. Due to and as part of their 

sovereignty, states are protected from external interference90 and are free to decide their own 

way of life in their own territory.91 As an extension, it is prohibited to use force against states 

with heavy emphasis on the prohibition of using force to violate the sovereignty of a state. 

 

2. Historical Background 

a. Nicaragua 

 In 1823, Nicaragua gained independence as part of the Federal Republic of Central 

America (also called the United Province of Central America), as well as Guatemala, El 

Salvador, Honduras, and Costa Rica. The Federal Republic of Central America, however, 

dissolved shortly after, in 1838, and each of these countries, which had been Spanish colonies 

in the past, became sovereign nations. 92 

Nicaragua, which began the modernization process, started to produce, and export 

coffee, which is one of the most valuable crops in the world with the subsidization of all 

governments and the support of foreign investments. This process, called the 'coffee boom', has 

played an important role in changing the social, economic, and political landscape of the 

country.93  Because subsidies in the field of coffee attracted foreign investors and caused 

migration from outside. As a result, the Conservative government of Nicaragua used various 

policies to ensure that the state had access to lands communally owned by indigenous people. 

These policies included the privatization of communal lands, land auctions, and direct 

confiscation. Also, by 1890, as a new class of coffee producers based in Managua and allied 

with the liberals began to aggressively push for economic reforms that would more quickly 

facilitate the agricultural export model of Nicaragua. Thus, the political stability of county 
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stability and nearly half a century of conservative dominance began to erode. 94  These 

developments were the harbingers of the arrival of liberal president Jose Santos Zelaya Lopez.  

Although Zelaya was a nationalist president, he was aware that the economy of country 

needs foreign investment and has been able to take advantage of them by allowing 

monopolization in certain economic areas, providing concessions to the investor. Zelaya is also 

aware that canals and waterways were incredibly important in trade. He began negotiating with 

the United States for a canal to pass through Nicaragua, but never approached concession 

agreements that would bring pleasure to the sovereignty of Nicaragua.95 The Panama Canal 

project, which was started by The French Panama Canal Company in 1882, was unsuccessful, 

and the company offered to buy the canal with a very small amount and full concessions from 

the United States. After that, the American route was changed to Panama. Following these 

developments, Zelaya faced into Germany and Japan to conclude agreements for the 

construction of canals. Hereupon, the United States, which does not want competition on 

waterways, announced that it had begun to support the Conservatives against the Zelaya 

government.96  

In 1909, there was an uprising in Bluefield led by Juan Estrada, the opportunistic 

governor of the region, and Emiliano Chamorro, the Conservative leader. Zelaya sent 4000 

troops and seemed to quell the continuance of the riot. Two months later, when two mercenaries 

fighting with the Conservatives blew up Nicaraguan shipping ships,97 Zelaya had them 

executed, and the Marines were landed in Bluefield by order of the President of the United 

States, William Howard Taft, and the American intervention that would last for about 25 years 

began.98 

In accordance with the Dawson Pact of 1910, the United States appointed Estrada as 

president and Diaz as vice president. In order to save the country from the economic depression 

in which it is located, America has embarked to accredit. In exchange for this new loan, the US 

government would provide a customs collector (tax). This general collector was to manage the 

Nicaraguan treasury to ensure that the country would pay both its old and new debts to the 
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United States. This American official would even control the distribution of money for local 

programs.99 

Benjamin Zeledon, former military minister of Zelaya, revolted against the Diaz 

government in 1912. Despite the defiance of Zeladon, he was captured and executed by the US 

and pro-US Nicaraguan soldiers after a few months. However, the dead body of Zeladon would 

have long-term and unforeseen consequences. According to Latin Americanist Thomas Walker, 

the dead body of Zeladon was taken through the streets of the small village of Niquinohomo, 

where it served as the spark for the radicalization of Augusto Cesar Sandino, one of the most 

important players in contemporary Nicaraguan history.100  Years later, Sandino would write 

that ‘Zeledon’s death gave me the key to understanding our country’s situation in the face of 

Yankee piracy.’101  

After the civil war, the Bryan-Chamorro agreement was signed in 1914 with the 

Conservative government that took over after the withdrawal of Zelaya and entered into force 

in 1916. According to this agreement, America obtained concessions in Nicaragua, prevented 

channel competition, and gained the right to establish a naval base.102 

Sandino, who considers the situation in Nicaragua as an appearing of imperialism, 

spearheaded a revolution in 1927 and continued until the American forces withdrew in 1933. 

His main purpose was to liberate Nicaragua from both the US, and any Nicaraguans or 

‘vendepatrias’, who had collaborated with the US. His red and black flag represented the choice 

between a free country and death. His anti-Yankee phobia was unrestrained in his discourses.103 

Sandino frequently used the phrase ‘vendepatria’ to describe Nicas who had ‘sold out’ to the 

United States. The stage was set for Nicaraguan politics to shift forever under the red and black 

banner of Sandino with the words ‘Liberty or Death’ emblazoned on it. Also, it must not be 

overlooked that Sandino did not adhere to socialism or Marxism in his writings.104    

Before leaving the country, the United States left a nonpartisan group which was called 

the Nicaraguan National Guard, led by Anastasio Somoza Garcia, in order to ‘maintain order’. 
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In 1934, a group of high-ranking officers commanded by Somoza convened and decided on the 

assassination of Sandino.105  Because, Somoza considered Sandino as a barrier to his own 

political ambitions, and he was well aware that Sandino was despised by veteran soldiers and 

officers of the National Guard. Then, Somoza toppled Sacasa with the help of liberal and 

conservative elements, and in a rigged election, he was elected president on January 1, 1937, 

and the Somoza dynasty rule that would last for 42 years began.106 

The controlling formula of Somoza's rule was simple: to maintain the support of the 

National Guard, to manipulate the Americans, and to satisfy local interest groups. The loyalty 

of the Guardians was ensured by always placing family members at the top of the chain of 

command, encouraging guards at all levels to become corrupt, thus psychologically isolating 

them from their prey and hooking them on the Somoza family. In this political conjuncture, the 

Somoza family, which was a tightrope walker between the power balances, siphon off the 

increasing national income, while the people of Nicaragua could not get their share from it. 107 

Somoza provided tax breaks, free utilities, and government contracts to business owners 

who cooperated with him. Agro-exporters, such as the coffee elite, were aided in their efforts 

to cultivate more land. One of his first moves as president was to devaluate the currency, 

allowing greater exports to take place. From the 1930s onward, while export activity increased 

substantially, economic growth had not been felt by the Nicaraguan people. In stark contrast, 

by 1944, Somoza had acquired 51 cattle ranches and 46 coffee plantations, despite having no 

property in 1934. He was the largest coffee producer and landowner in the country at the 

time.108 
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Figure 4: General Anastasio Somoza – Managua-Nicaragua, 1936.109 

After the assassination of Anastasio Somoza Garcia in 1956, the election of Luis 

Somoza, son of Anastasio, as the next President came as no surprise to anyone. In an effort to 

win back some liberals who came to oppose his family, he amended the constitution to prevent 

any member of his family from running for president in the next election. Thus, Somoza dynasty 

had been maintaining the continuismo (political maneuvers to remain in power).110 The 

economy grew under Luis Somoza, thanks to the booming textile and livestock (cattle/beef) 

industries. The vast majority of Nicaraguan people, however, could not benefit from their 

economic prosperity of the country. As countryman continued to lose access to land, economic 

uncertainty became endemic among the great majority in the countryside.111 

On January 8, 1959, Fidel Castro and his forces rode triumphantly into Havana, Cuba, 

in possibly the most significant event in Latin American history of the twentieth century. 

Students all around Latin America were enthralled by the Cuban revolution. It offered a 

roadmap for overthrowing an authoritarian or dictatorial regime, as well as the promise of a 

more equal and democratic society. Carlos Fonseca and other radical student leaders in 

Nicaragua rushed to Havana. Students began to take a more active role in the Somoza dynasty's 

opposition.112 
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By 1961, the ground had been prepared for Carlos Fonseca, Borge, and Silvio Mayorga 

to establish a new guerrilla-military-political organization, with students that inspired by the 

Cuban revolution and based on Sandino's ideas, with the purpose of overthrowing the Somoza 

dynasty and bringing revolutionary change to Nicaragua and so the Frente Sandista de 

Liberación Nacional guerrillas (FSLN) came to exist.113 

Fonseca wrote virtually all of the essays, articles, and manifestos that established the 

philosophy of the FSLN. In his articles, Fonseca addressed two themes. One was the struggle 

for freedom from the Somoza dynasty and the United States. This, according to Fonseca, is a 

continuation of Sandino's earlier fight against the US and Nicaraguans who worked with the 

US. The struggle for a truly socialist revolution, one that would abolish the suffering and 

exploitation of Nica workers and peasants, was the second subject. Only a socialist revolution, 

according to Fonseca, could bring social justice to the lower classes.114 

As a result, beginning in the early 1960s, the Sandinistas initiated military actions 

against the Somoza dictatorship. Throughout the decade, the Sandinistas suffered serious 

setbacks. Especially, at the Battle of Pancasan in 1967, the forces of FSLN were nearly 

obliterated because of  a National Guard quick attack.115 

By 1970, Anastasio Somoza Debayle, who had become president after the death of his 

brother Luis Somoza, went beyond the limit and broke away from the relative moderation of 

his family and began to greedily corrupt all sectors of the economy. Furthermore, in the 

Managua earthquake of 1972, more than 10.000 people lost their lives and 300,000 have 

become homeless.116 While the people of Nicaragua were crushed by poverty, Somoza and his 

associates engaged widespread bribery and corruption by taking advantage of funds streaming 

into the country to rebuild Managua on land of Somoza, with international aid transferred 

through Somoza's banks.117  

All of these factors laid the groundwork for the revolution. It is important to remember 

that revolutions require leadership, and Pedro Joaquin Chamorro and Carlos Fonseca Amador 

stand out in Nicaragua. In order to confront the existing, illegal authority, revolutions often 
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require at least one political organization with sufficient money and organizational power, as 

well as an alternative ideology or political agenda. This was the Sandinista Front for National 

Liberation in Nicaragua (FSLN). Building a base of support in the countryside is crucial while 

fighting an illegitimate administration; it is also necessary to have an active urban underground 

willing to undergo tremendous hardships and undertake a terrorism war against the government. 

The Sandinistas established a rural base of support as well as an underground in the city. Finally, 

revolutions require a spark, or a series of sparks, to initiate or accelerate the process. The 

earthquake that struck Managua in 1972 and the assassination of Chamorro in 1978 were the 

catalysts for Nicaragua's Sandinista-led revolution to succeed.118 

After several years of rebuilding their forces, the FSLN launched military operations, 

including some audacious exploits that galvanized public support and demonstrated to 

Nicaraguans that they had not been defeated as Somoza claimed. A Sandinista commando unit 

arrested many of Somoza's high-ranking followers during a Christmas celebration in December 

1974, in the first action. The FSLN sought a substantial ransom, the publication and 

transmission of a communiqué, the release of fourteen political prisoners, and transportation 

for themselves and their liberated comrades to Cuba in exchange for the release of their 

detainees. Somoza agreed to their requests, but then proclaimed a state of siege and launched a 

ruthless repression campaign against dissidents.119 

 The government, on this occasion, suspended many public freedoms, especially 

freedom of the press, and opposed the rural population, initiated a reign of fear in areas where 

guerrillas were active. Shortly after United States President Jimmy Carter took office in January 

1977, the US administration began to pressure the government to strengthen human rights in 

Nicaragua. Somoza reluctantly complied with this pressure to please the Americans. 

Consequently, opposition newspapers such as ‘La Prensa’ which was the newspaper of Pedro 

Joaquin Chamorro, began to criticize the government openly,120 to expose official corruption 

and abuses and to publish detailed reports on the political activities of the opposition, including 

the armed factions of the FSLN. In October 1977, encouraged by this new freedom, a group of 

prominent religious and professional leaders, later known as ‘The Twelve’, publicly denounced 

Somoza, urged him to resign, and endorsed the FSLN.121 
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After the assassination of opposition editor Pedro Joaquin Chamorrovas on January 10, 

1978, a public outcry prevented the case from being covered up, causing massive protests and 

the first uprising in Manimba. After these protests, the self-confidence of the Nicaraguan people 

was renewed and strengthened the opposition against Somoza. In August, the procrastination 

of the United States government, and indifference to the FSLN, which wanted to separate 

completely from the Somoza regime, angered the FSLN. Despite the FSLN's successful capture 

of the National Palace, Somoza was not overthrown until the final offensive of the FSLN 8 

months later. On July 20, 1979, the provisional government entered Managua, took the oath of 

office, and the largest crowd ever assembled in Central America appeared in the central square 

to make an appearance. The revolution - at least the stage of revolt - had triumphed 

unconditionally.122 

 

Figure 5: Members of the Sandinista provisional government wave as they enter the main square in downtown 
– 1979.123 

Immediately after the victory, the property of Somoza and his accomplices were 

confiscated, and a massive public sector was created at once. Thus, more than half of the 

country's arable land and an impressive array of industrial and commercial enterprises became 

public property. In addition, the nation's banks, which had been abused and looted by the 

departing Somocists, were also nationalized. The immediate task, therefore, was not how to 

nationalize more property, but rather how to manage property already confiscated. Accordingly, 

it was decided to allow honest and efficient private enterprises - agricultural, industrial, and 
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commercial - to operate as long as they acted in the public interest. Even foreign investment 

would be allowed as long as it complied with Nicaraguan laws.124 

The restructuring tasks of the FSLN Government were overwhelming. Because in the 

civil wars originating from struggle between Sandinistas and National Guard/Somoza Dynasty, 

25,000-40,000 people lost their lives, 100,000 injured, a ruined economic situation, in short, 

there was a wreck waiting to be removed. The new government described itself as an authentic 

social revolution and promised to be a pluralist democracy. It also made remarkable reforms 

with his respect for human rights: there was no mass murder of the Somoza family, the death 

penalty was abolished, the ombudsman institution was established, freedom of the press was 

proclaimed, only extremist newspapers were closed, and it was stated that this was necessary 

to guarantee the revolution. The resulting economic policy, on the other hand, seemed more in 

line with Nicaraguan reality, stood away from ideological zealotry. At least in the short term, 

the revolutionaries envisioned a mixed economy.125  

b. The United States of America 

 The main priority of the United States before 1939 was to protect investments and 

uphold the Monroe Doctrine. Monroe made four main points: First, the US would not interfere 

in the internal affairs of European powers or in their wars; second, the US would recognize and 

not interfere with existing colonies and dependencies in the Western Hemisphere; third, the 

Western Hemisphere would be closed to future colonization; and lastly, any attempt by a 

European power to oppress or control any nation in the Western Hemisphere would be viewed 

as a hostile act against the US.126 

 In fact, ‘fostering democracy’ was a way of avoiding political instability, which could 

lead to the formation of regimes antagonistic to US interests or the creation of conditions that 

would allow an extra regional power to intervene. From 1939 through 1989, the main objective 

of the United States was to combat communism, which included, among other things, 

preventing the rise of leftist or revolutionary nationalist governments and deposing them if they 

occurred. 127 
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The United States of America had been considering the Sandinista government as a 

route to communism and dictatorship and as a satellite of the Soviets in the Western 

Hemisphere. It can be said that since the 1920s, Soviet ideology and Marxist philosophy have 

gradually gained ground in Latin America. Indeed, the government of Nicaragua had close 

relations with Cuba and the Soviets.128 

When Ronald Reagan was sworn in as president on January 20, 1981, ties between 

Nicaragua and the US deteriorated. One of the goals of the new president, who declared in 1978 

that Somoza ‘has never been known as a big violation of human rights,’ was to destabilize 

revolutionary government of Nicaragua. 

The rising international terrorism from the early 1980s also caused the United States of 

America to change its viewpoint of terrorism in the last turns of the Cold War. The period from 

1984 to 1986, therefore, was one of the important changes for the US policy in Central America 

and the wider world. The transformation brought with it two moves, often referred to by 

scholars as to the ‘Reagan Doctrine’. The Reagan doctrine proclaimed that the United States 

aimed to actively pursue democratic change in the world. For the Sandinista-led Nicaragua, 

which is already facing US military pressure and which the Reagan administration insists is the 

antithesis of democracy, this meant an overt assertion that the US goal was regime change. The 

Sandinista government was the primary target of Reagan doctrine. The Reagan Doctrine 

facilitated this policy primarily through the use of proxy armies trained by the Central 

Intelligence Agency (CIA) and other US advisers. To the Reagan administration's way of 

thinking to make Central America ‘safe for democracy’, irregular forces like the Nicaraguan 

Contras were on the front lines.129 

The comprehensive economic embargo enforced by the Reagan administration in April 

1985 made it nearly hard to procure vital commodities and foreign exchange. Despite the fact 

that Congress did not want to back the President's militaristic strategy against Nicaragua, the 

actions of the Sandinista leadership frequently made it difficult for Congress to resist the 

demands of the President. The United States imposed a comprehensive trade embargo on 
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Nicaragua, putting pressure on European and Latin American governments not to trade with 

it.130 

It should also be noted that terrorism existed as a problem before the 1980s, but the 

Reagan administration's approach to terrorism was different from its predecessors. Because it 

used the fight against terrorism as a justification for waging war on sovereign nations like 

Nicaragua. Terrorism is defined as a series of violent acts committed against non-combatants 

with the intention of accomplishing some sort of political goal. Terrorist acts are perpetrated by 

non-state actors, terrorist organizations, and are frequently aided by state sponsors of terrorism. 

Similarly, a war on terror arises when a government, in this example, the United States, utilizes 

counterterrorism as a main reason for taking forceful action against a terrorist threat emanating 

from or within another country. 131 

However, the Reagan administration ultimately decided to define the terrorist threat as 

‘left’ and used it as a tool in the pursuit of policy goals within the Cold War. Officials from the 

Reagan administration observed an unusual rise in terrorist activity in Latin America in 1983. 

Out of 170 attacks on US citizens and property that year, Latin America led all regions with 

nearly 80 incidents. Likewise, by 1985, Latin America accounted for 15.2 percent of all 

international terrorism in the world, the third-highest rate after the Middle East and Western 

Europe. More importantly, just under 50 percent of all international terrorist attacks on US 

citizens and property occurred in Latin America.132 The period grappled with a terrorist crisis. 

The situation in the mid-1980s was so dire that Parker Borg, former Deputy Director of 

Counterterrorism, said: ‘There seemed to be hijacking or terrorist incidents almost 

continuously’. 133  

The Reagan administration's struggle with Sandinista-led Nicaragua went back to 1981. 

However, the attempt to destabilize the Nicaraguan government by supporting covert guerrilla 

operations was controversial, and the administration met substantial resistance from Congress. 

But over time, as noted above, the terrorist crisis of the mid-1980s allowed the Nicaraguan 

conflict to be redefined not only as a struggle against communism but also as a struggle in a 
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new global war on terror. 134 In 1981, Reagan had a fund launched to support the Contras, the 

counter-revolutionary guerrilla militias in Nicaragua. By the mid-1980s, the number of these 

Contras had reached 15,000. 135  

3. Facts of the Case 

a. The Reagan Doctrine and Reagan Administration Policy 

 The Reagan Doctrine is primarily concerned with the moral legitimacy of US support for 

insurgencies, including military support, in certain circumstances: where there are indigenous 

opponents to a government that is sustained by force rather than popular consent; where such a 

government relies on arms supplied by the Soviet Union, the Soviet bloc; and where there are 

voiceless people for choosing in their affiliations and future. The Reagan Doctrine backs up the 

conventional American view that armed uprising is justified only as a last resort when citizens' 

rights are routinely infringed.136 

Moreover, the point to be emphasized is that the Reagan Doctrine rejects the notion that any 

government must be respected, which means it rejects the inviolability of sovereignty. 137 

In his address on May 5, 1985, Ronald Reagan stated this doctrine as follows: 

‘Twenty-two years ago, President John F. Kennedy went to the Berlin Wall and 

proclaimed that he, too, was a Berliner. Well, today freedom-loving people around the 

world must say: I am a Berliner. I am a Jew in a world still threatened by anti-Semitism. 

I am an Afghan, and I am a prisoner of the Gulag. I am a refugee in a crowded boat, 

foundering off the coast of Vietnam. I am a Laotian, a Cambodian, a Cuban, and a 

Miskito Indian in Nicaragua. I, too, am a potential victim of totalitarianism.’ 138 
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Figure 6: President Reagan giving the Inaugural Address from the U.S. Capitol, 1981.139 

In another speech in 1985, Reagan emphasized the legitimacy of fighting for ‘others’ beyond 

solidarity, supporting them and fighting for their freedom: 

‘We must stand by all our democratic allies. And we must not break faith with those who 

are risking their lives -- on every continent, from Afghanistan to Nicaragua -- to defy 

Soviet-supported aggression and secure rights which have been ours from birth.’140 

The Reagan Doctrine, which is based on basic American constitutional ideas, asserts that 

legitimate governance is dependent on the consent of the governed and respect for the rights of 

citizens. A government is not legitimate just because it exists or because its rulers are self-

governing. Even though Nazi Germany had a de facto government led by Germans, it was not 

lawful. Therefore, Nicaragua now has a de facto government led by Nicaraguans who were not 

elected in any competitive sense and who ascended to power through armed action and foreign 

assistance on the pretence of establishing democracy.141 

It is crystal clear that there is a serious tension between the Reagan Doctrine and the Charter of 

the United Nations take on the subject of legitimacy, equal sovereignty, self-determination and 

non-intervention.142 From the American perspective, the prohibition in Article 2(4) of the 

139 https://www.reaganlibrary.gov/public/archives/photographs/large/c3-15a.jpg  
140 <https://www.reaganlibrary.gov/archives/speech/address-joint-session-congress-state-union-february-1985> 
Accessed 24 February 2022  
141  Henkin, Hoffmann, Kirkpatrick, Gerson, Joel, Rogers, Right v. Might: International Law and the Use of Force 
(Council on Foreign Relations 1991) 20. 
142 ibid. 
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Charter is a complementary part of Article 51 (self-defence), and all that is to guarantee human 

rights. Moreover, the UN Charter has made it clear that the purpose of this charter is to respect 

human rights and maintain world peace. Therefore, the UN charter is not used as a shield for 

dictators and emperors. When the Soviets accepted this condition, they were convinced that 

they had agreed to live by these rules.143 

The interpretation of these articles always has been varied from state to state. Concordantly, 

interpretation of self-determination and counterforce of USSR and USA is clearly different. 

According to the Brezhnev Doctrine, which is Soviet foreign policy in the Cold War Period, it 

is legitimate to provide arms to ‘national liberation movements’ in non-socialist states. It is 

defined as a counterforce.  

The following quote from a Soviet international lawyer mirroring this doctrine: 

‘Peaceful coexistence means abstention from armed force in relations between states so 

long as wars of national liberation and the struggle against aggression and colonialism 

are not involved.’144 

The United States, however,  rejects this interpretation and asserts that the Charter of the United 

Nations is a democratic values-bound document. Where a state uses armed force or economic 

and military aid to help suppress democratic values and practices, other states are free to take 

action to restore the balance and stop the forced suppression of these values.145 

b. Supporting Paramilitary Operations Against Nicaragua 

On December 1, 1981, United States President Ronald Reagan signed a presidential finding 

authorizing the CIA to carry out paramilitary operations against Nicaragua.146 The Reagan 

administration's Nicaragua policy revolved around a proxy military-political attempt to 

destabilize the Sandinistas. Reagan provided the CIA $19.8 million in 1981 to fund and 

strengthen the Contras, an anti-Sandinista counterrevolutionary army based in exile. Former 

National Guard officers and soldiers, as well as political allies of the former dictator, formed 

the nucleus of the group.147 This separate groups is merged in August 1981 in Guatemala City 

                                                           
143 ibid. 
144 F. I. Kozhevnikov, International Law (Moscow Foreign Languages Publishing House,1964) 
145 Henkin, Hoffmann, Kirkpatrick, Gerson, Joel, Rogers, Right v. Might: International Law and the Use of Force 
(Council on Foreign Relations 1991) 34. 
146 <https://www.brown.edu/Research/Understanding_the_Iran_Contra_Affair/documents/d-all-45.pdf > 
Accessed 24 February 24, 2022 
147 Booth A. John -  Wade J. Christine - Walker W. Thomas, Understanding Central America: Global Forces, 
Rebellion, and Change, (Westview Press 2010)90. 
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at a meeting arranged by the CIA, so that, the Nicaraguan Democratic Force (FDN), one of the 

most powerful Contra groups, formed to oppose Sandinista Government.148 

 

Figure 7: Contras in Nicaragua.149 

During 1982, attacks on the Honduran border have been practically daily. By the end of 1982, 

Contra forces had killed almost a thousand civilians and military personnel in Nicaragua, 

sabotaging bridges and other economic targets.150 The US created a Contra political directorate 

in order to provide a pleasing public front and ensure sustained funding by Congress. In 1983, 

the Contras launched a guerrilla campaign across Nicaragua, focusing on the country's rugged 

northeast and southeast. On both coastlines, the Contras generated internecine activities by 

blowing out Nicaraguan oil storage tanks, pipelines, and mining harbours.151 

c. Economic Sanctions Against Nicaragua 

In 1981, Reagan cut the cord of assistance to the Nicaraguan government that had been provided 

by Carter administration amount of $75 million in loans.152 The United States has since steadily 

increased its harassment, repression, and aggression against Nicaragua. The President of the 

US promulgated Executive Order 12513 namely Prohibiting Trade and Certain Other 

Transactions Involving Nicaragua, and it is stated as follows:   

                                                           
148 Gary Prevost, The "Contra" War in Nicaragua, (1987) Journal of Conflict Studies 6-7 
149 https://www.latinamericanstudies.org/contras.htm 
150 Booth A. John -  Wade J. Christine - Walker W. Thomas, Understanding Central America: Global Forces, 
Rebellion, and Change, (Westview Press 2010)90. 
151 ibid. 
152 <https://www.brown.edu/Research/Understanding_the_Iran_Contra_Affair/documents/d-nic-1.pdf >Accessed 
24 February, 2022 
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‘I, Ronald Reagan, President of the United States of America, find that the policies and 

actions of the Government of Nicaragua constitute an unusual and extraordinary threat 

to the national security and foreign policy of the United States and hereby declare a 

national emergency to deal with that threat. I hereby prohibit all imports into the United 

States of goods and services of Nicaraguan origin; all exports from the United States of 

goods to or destined for Nicaragua, except those destined for the organized democratic 

resistance, and transactions relating thereto. I hereby prohibit Nicaraguan air carriers 

from engaging in air transportation to or from points in the United States, and 

transactions relating thereto. In addition, I hereby prohibit vessels of Nicaraguan registry 

from entering into United States ports, and transactions relating thereto. The Secretary 

of the Treasury is delegated and authorized to employ all powers granted to me by the 

International Emergency Economic Powers Act to carry out the purposes of this Order. 

(The prohibitions set forth in this Order shall be effective as of 12:01 a.m., Eastern 

Daylight Time, May 7, 1985, and shall be transmitted to the Congress and published in 

the Federal Register. Ronald Reagan The White House, May 1, 1985.)’153 

153 https://www.archives.gov/federal-register/codification/executive-order/12513.html > Accessed 24 
February,2022 
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                Figure 8:  President Ronald Reagan holds up t-shirt in anti-communism rally in 1984.154 

d. Training of Contras

The CIA also supported the Contras with 

intelligence, and training (including a style 

manual on sabotage for Contra foot soldiers 

and a more sophisticated training book for 

Contra leaders that recommended the 

assassination of pro-Sandinista 

civilians).155 

These books, which are a propaganda tool, 

also provided the training of illiterate 

soldiers with their illustrated expressions. In 

particular, the books ‘The Freedom 

Fighter's Manual’ and ‘Psychological 

Operations in Guerrilla Warfare’ should be 

mentioned. 

154 https://www.azpm.org/s/52586-studies-show-reagan-era-policies-impact-central-america-today/  
155 Booth A. John -  Wade J. Christine - Walker W. Thomas, Understanding Central America: Global Forces, 
Rebellion, and Change, (Westview Press 2010)91. 
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156 

156 < 
https://www.brown.edu/Research/Understanding_th

Figure 9: News titled ‘NICARAGUAN PORT THOUGHT TO 
BE MINED’ from New York Times – March 16, 1984 

e_Iran_Contra_Affair/documents/d-all-6.pdf > 
Accessed 24 February 2022. 
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e. Mining Harbours 

On the night of February 29, 1984, the United 

States placed four magnetic mines in the 

harbor at Corinto, Nicaragua. According to 

the Memorandum for Robetrt C. Mcfarlane, 

our objectives in this case are ‘to severely 

disrupt the flow of shipping essential to 

Nicaraguan trade during the peak export 

period’ and ‘to further impair the already 

critical fuel capacity in Nicaragua. This will 

substantially reduce EPS mobility and hamper 

their ability to support the FMLN guerrillas in 

El Salvador.

https://www.brown.edu/Research/Understanding_the_Iran_Contra_Affair/documents/d-all-6.pdf
https://www.brown.edu/Research/Understanding_the_Iran_Contra_Affair/documents/d-all-6.pdf


 

4. Timeline of the Case 

- In July of 20th, 1979 the Sandinistas revolution had triumphed unconditionally, and the 

provisional government entered Managua, took the oath of office. 

- In 1981, the Reagan administration took office and initiated a new policy toward 

Nicaragua designed to strangle the Sandinistas economically and to begin the financing 

of an armed counter-revolutionary army to be used against the Nicaraguan government. 

- By 1982, it was alleged that President Ronald Reagan signs National Security Decision 

Directive which is a top-secret document that provides the CIA the authority to recruit 

and support Nicaraguan rebels to carry out covert operations against the communist 

Sandinista regime. 

- In 1982, the U.S. followed with a 90% reduction of Nicaragua's quota for sugar imports 

to the U.S., traditional principal market of Nicaragua. Meanwhile, the CIA engaged in 

a growing program of training, financing, and equipping a counterrevolutionary army 

to launch attacks against Nicaragua. A $19.5 million dollar program was approved for 

1981 followed by $30 million in 1982, $24 million in 1983 and $27 million in 1986. 

- Starting with 1982, the US military assistance to Honduras was increased eight times 

and have continued rising to $37.3 million in 1983, $77.5 million in 1984, $62.5 million 

in 1985, and $88.2 million in 1984. 

- In 1983, saw a dramatic increase in U.S. troop presence in Honduras beginning with the 

Big Pine I operation in February involving 1,600 U.S. soldiers and 4,000 Hondurans. 

- The merger and creation of the Nicaraguan Democratic Force (FDN), one of the earliest 

Contra groups formed to oppose Sandinista Government, was consummated in August 

1981 in Guatemala City at a meeting arranged by the CIA. 

- During 1982 the FDN carried out its first significant armed actions in the northern 

border regions, designed to acquire a portion of Nicaragua, declare it ‘liberated 

territory’, invoke the Inter-American Reciprocal Assistance treaty, and call on the 

international community to recognize a ‘provisional government’. With this strategy, 

Miskito Indian organization, MISURA (Organization of Miskitos, Sumos, and Ramas) 

carried out the ‘Red Christmas’ plan in late 1981, and in late 1982 the FDN tried to take 
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various towns including Jalapa and Somoto. These attacks, while often causing 

significant civilian casualties, failed in their objective, and in fact, no significant town 

has been held by the FDN at any time during the war.  

- In 1984, the FDN developed more ambitious plans, infiltrating the interior of the country 

with its forces and generally seeking to create a climate of civil war in the country. That 

year also saw the mining of two of Nicaragua's key ports, several aerial attacks, 

numerous attacks on agricultural cooperatives, and a major attack in June. 

 

 

Figure 10: Number of victims of the attacks against Nicaragua since 1981, by year.157 

         

            Figure 11: The number of Clashes between Sandinista and counter-revolutionary forces.158 

                                                           
157 Gary Prevost, The "Contra" War in Nicaragua, (1987) Journal of Conflict Studies 6-7. 
158 İbid.  
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             Figure 12: Physical damage and production losses .159 

 

 

Figure 11: Financial costs of the war160 

 

 

 

 

 

                                                           
159 Gary Prevost, The "Contra" War in Nicaragua, (1987) Journal of Conflict Studies 6-7. 
160 İbid. 
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5. Claims 

a. Claims of the Republic of Nicaragua 

i. The Republic of Nicaragua claimed that the United States of America has 

violated its obligations under the Charters of the United Nations the Treaty of 

Friendship, Commerce, and Navigation between Nicaragua and the United 

States of America of 1958 as well as general principles of international law. 

ii. The Republic of Nicaragua claimed that the United States of America has 

violated international law 

(a) By using force, 

(b) By organizing, training, supporting, and directing a 10,000-man mercenary 

army operating against Nicaragua from bases in Honduras, 

(c) by mining Nicaraguan ports, invading its airspace, and attacking major 

economic installations, all in violation of the sovereignty of Nicaragua, 

(d) by seeking to overthrow the Government of Nicaragua, thus intervening in 

its internal affairs. 

iii. The Republic of Nicaragua claimed that massive violations of the United States 

have reached the threshold necessary for provisional measures. If provisional 

measures are not taken, a massive violation of America will result in serious 

human rights violations. 

iv. The Republic of Nicaragua claimed that the Court has jurisdiction based on 

consent declarations of the United States and Nicaragua under Article 36 of the 

Statute of the Court accepting the compulsory jurisdiction of the Court. 

v. The Republic of Nicaragua claimed that the attempt by the United States to 

amend or terminate the consent declaration of 14 August 1946, by means of a 

letter dated 6 April 1984 by Secretary of State George Shultz to the Secretary-

General of the United Nations, was ineffective in achieving either outcome. 
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b. Claims of the United States of America 

i. The United States of America claimed that the Court does not have jurisdiction 

over the claims set forth in the Application of Nicaragua. Under Article 36 (2) 

of the Statute of the Court, each State participating in that system does so solely 

with respect to those States that accept ‘the same obligation’. However, 

Nicaragua has not accepted the compulsory jurisdiction contrary to the United 

States. 

ii. Furthermore, the United States claimed that claims of Nicaragua do not come 

within the scope of the United States 1946 declaration because claims of 

Nicaragua arise under multilateral treaties, and all of the States that are parties 

to those treaties as well as parties to the underlying disputes are not parties to 

the case before the Court.   

iii. The United States of America claimed that Nicaragua has actively supported 

armed organizations involved in military and paramilitary activities in and 

against El Salvador by supplying them with communications facilities, 

command and control centres, training, and logistics support in Nicaragua. 

iv. The United State of America, regular military forces of Nicaragua have launched 

multiple frontal attacks on Honduran and Costa Rican territory, resulting in 

losses among those countries' armed forces and civilian populations. So that, the 

United States has the right of collective self-defence to protect its neighbours.  

v. The United States also claimed that the complex political, military, economic, 

and social claims and counterclaims in Central America are now subject to 

multilateral negotiations known as the ‘Contadora Process’. Therefore, a court 

of law is unsuited to dealing with the underlying social, economic, and political 

situations that, if left unresolved, will render any finding of rights and 

obligations linked to armed hostilities unreal. 
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6. Established Agenda 

a. Incidental Proceedings 

i. The Court must consider the application of Provisional Measures of the Republic 

of Nicaragua, in order to prevent irreparable harm that could be done, by taking 

into consideration its relation to the merits of the case and assessing how much 

it related to the merits. 

b. Jurisdictional Phase and Admissibility 

i. The Court must consider whether the Nicaraguan optional declaration of 1929 

is valid or not, indicate whether the declaration had a potential effect or not by 

scoping Article 36(5) of the Statute in the transfer of jurisdiction from the PCIJ 

to the ICJ.  

ii. The Court must consider the letter sent by US Secretary of State George Schultz 

to UN Secretary-General Javier Pérez de Cuéllar on 6 April 1984, three days 

before Nicaragua had deposited its application, which had made a reservation of 

the Declaration of the United States of 1946, whether deprives the Court or not. 

iii. The Court ought to consider whether the principle of reciprocity with optional 

clause statements can be used to enjoy the right of termination on an equal basis 

with both parties, with immediate effect. 

iv. The Court must consider whether the ‘Vanderberg Reservation’ intercalated into 

its 1946 Declaration of Consent had been deprived of the Court or not, deciding 

at what stage it should be considered. 

v. The court must consider whether the parties are bound to exhaust any political 

procedures for settlement of the dispute before the seizing of the court, such as 

‘Contadora Process’. 

c. Merits of the Case 

i. The Court must consider whether the ‘Vanderberg Reservation’ successfully 

functioned to exclude jurisdiction over multilateral treaties or not; it should 

determine how third states would be affected by the judgement. 

ii. The Court must consider whether the Vanderberg Reservation has excluded the 

FCN Treaty, determining measures provided by the US to preserve its 'essential 

security interests' were to be considered ‘necessary' or ‘merely useful’ actions. 
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iii. The Court must determine the exercise of jurisdiction with regard to customary 

international law and its relationship with opinion juris relating to General 

Assembly Resolution 3314. 

iv. The Court must consider whether the actions of the Contras could be attributed 

to the United States or not. 

v. The Court must consider whether the assistance of Nicaragua to rebellion groups 

in El Salvador would be reached threshold of the armed attack or aggression 

giving rise to a right to collective self-defence on behalf of United States of 

America. 

vi. The Court must consider scope of the necessity of reporting the armed attacked 

to the Security Council for the victim state, or requesting aid from another state 

and whether El Salvador in the present case has fulfilled this requirement or not. 
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III. APPLICABLE LAW 

1. Admissibility and Proceeding 

a. Statute of the International Court of Justice 

Article 36 

(1) The jurisdiction of the Court comprises all cases which the parties refer to it and 

all matters specially provided for in the Charter of the United Nations or in treaties 

and conventions in force. 

(2) The states parties to the present Statute may at any time declare that they recognize 

as compulsory ipso facto and without special agreement, in relation to any other 

state accepting the same obligation, the jurisdiction of the Court in all legal 

disputes concerning; 

a. the interpretation of a treaty 

b. any question on international law 

c. the existence of any fact which, if established, would constitute a breach 

of an international obligation 

d. the nature or extent of the reparation to be made for the breach of an 
international obligation.  

(3) The declarations referred to above may be made unconditionally or on condition 

of reciprocity on the part of several or certain states, or for a certain time. 

(4) Such declarations shall be deposited with the Secretary-General of the United 
Nations, who shall transmit copies thereof to the parties to the Statute and to the 
Registrar of the Court. 

(5) Declarations made under Article 36 of the Statute of the Permanent Court of 

International Justice, and which are still in force shall be deemed, as between the 

parties to the present Statute, to be acceptances of the compulsory jurisdiction of 

the International Court of Justice for the period which they still have to run and in 

accordance with their terms. 

(6) In the event of a dispute as to whether the Court has jurisdiction, the matter shall 

be settled by the decision of the Court. 
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Article 41 

(1) The Court shall have the power to indicate, if it considers that circumstances so require, 

any provisional measures which ought to be taken to preserve the respective rights of 

either party. 

(2) Pending the final decision, notice of the measures suggested shall forthwith be given to 

the parties and to the Security Council. 

b. Treaty of Friendship, Commerce and Navigation (21 January 1956) 

Article 1 

‘providing that each party shall at all times accord equitable treatment to the persons, 

property, enterprises, and other interests of nationals and companies of the other party.’ 

Article 17 

‘forbidding any measure of a discriminatory nature that hinders or prevents the 

importer or exporter of products of either country from obtaining marine insurance on 

such products in companies of either party.’ 

Article 19 

‘providing for freedom of commerce and navigation, and for vessels of either party to 

have liberty ‘to come with their cargoes to all ports, places, and waters of such other 

party open to foreign commerce and navigation’, and to be accorded national treatment 

and most-favored-nation treatment within those ports, places, and waters.’ 

Article 20 

‘providing for freedom of transit through the territories of each party.’ 

Article 24 

(1) Each party shall accord sympathetic consideration to, and shall afford adequate 

opportunity for consultation regarding, such representations as the other Party 

may make with respect to any matter affecting the operation of the present 

Treaty. 

(2) Any dispute between the Parties as to the interpretation or application of the 
present Treaty, not satisfactorily adjusted by diplomacy, shall be submitted to 
the International Court of Justice, unless the Parties agree to settlement by some 
other pacific means. 
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c. The Declaration of the United States of America Recognizing as Compulsory the 

Jurisdiction of the Court  

‘… The United States of America recognizes as compulsory ipso facto and without 

special agreement, in relation to any other state accepting the same obligation, the 

jurisdiction of the International Court of Justice in all legal disputes under article 

36 paragraph (2), of the Statute of the ICJ and; 

‘Provided further, that this declaration shall remain in force for a period of five 

years and thereafter until the expiration of six months after notice may be given to 

terminate this declaration.’ 

‘... the aforesaid Declaration shall not apply to disputes with any Central American 

state or arising out of or related to events in Central America, any of which disputes 

shall be settled in such manner as the parties to them may agree. ‘Notwithstanding 

the terms of the aforesaid Declaration, this proviso shall take effect immediately and 

shall remain in force for two years, so as to foster the continuing regional dispute 

settlement process which seeks a negotiated solution to the interrelated political, 

economic and security problems of Central America.’ (Termination three days 

before of the Application of Nicaragua). 

(!) The Vandenberg Reservation excluded from Article 36 of the Statute of ICJ ‘disputes arising 

under a multilateral treaty, unless (1) all parties to the treaty affected by the decision are also 

parties to the case before the Court, or (2) the United States of America specially agrees to 

jurisdiction.’ 

d. Statute of the Permanent Court of International Justice 

Article 36 

(2) The Members of the League of Nations and the States mentioned in the Annex to 

the Covenant may, either when signing or ratifying the Protocol to which the 

present Statute is adjoined, or at a later moment, declare that they recognize, as 

compulsory ipso facto and without special agreement, in relation to any other 

Member or State accepting the same obligation, the jurisdiction of the Court. 
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2. Merits & Customary International Law 

In case the International Court of Justice decides that the Vandenberg Reservation is applicable, 

the Court is able to consider the case in terms of customary international law. Therefore, the 

Court must address several practices, articles of international treaties, precedents, and 

resolutions to indicate what is covered in customary international law under Article 38 of the 

Statute of the International Court of Justice. It is crucial to check the material of customary 

international law in the actual practice and opinio juris of States. It does not matter if these rules 

have already been codified by several treaties or any other instruments. Below you may find 

the main documents and precedents in the shaping of customary international law. 

a. The Charter of the United Nations 

Article 2 

(1) The Organization is based on the principle of the sovereign equality of all its 

Members. 

(4) All Members shall refrain in their international relations from the threat or use 

of force against the territorial integrity or political independence of any state, 

or in any other manner inconsistent with the Purposes of the United Nations. 

Article 51 

‘Nothing in the present Charter shall impair the inherent right of individual or collective 

self-defence if an armed attack occurs against a Member of the United Nations, until 

the Security Council has taken measures necessary to maintain international peace and 

security. Measures taken by Members in the exercise of this right of self-defence shall 

be immediately reported to the Security Council and shall not in any way affect the 

authority and responsibility of the Security Council under the present Charter to take 

at any time such action as it deems necessary in order to maintain or restore 

international peace and security.’ 

 

b. The United Nations General Assembly Resolution 2625 (XXV)  

In this Resolution, the General Assembly recalled that among the fundamental 

purposes of the United Nations are the maintenance of international peace and 

security and the development of friendly relations and co-operation among 

States, and indicated that faithful observance of the principles of international 

law concerning friendly relations and co-operation among States is paramount 

Model Courts of Justice 2022

© Copyright Model Courts of Justice 2022. All rights reserved. 58



importance for the maintenance of international peace and security and the 

improvement of the international situation. 

c. The United Nations General Assembly Resolution 3314 (XXIX) 

The General Assembly identify the definition of the Aggression, called upon all 

States to refrain from all acts of aggression and other uses of force, and 

reaffirmed also that the territory of a State shall not be violated by being the 

object, even temporarily, of military occupation or of other measures of force 

taken by another State in contravention of the Charter. 

 

d. The Geneva Convention of 1949 

Article 1 

The High Contracting Parties undertake to respect and to ensure respect for the present 

Convention in all circumstances. 

Article 3 

(1) ‘In the case of armed conflict not of an international character occurring in the 

territory of one of the High Contracting Parties, each Party to the conflict shall 

be bound to apply, as a minimum, the following provisions: 

(a) Persons taking no active part in the hostilities, including members of 

armed forces who have laid down their arms and those placed hors de 

combat by sickness, wounds, detention, or any other cause, shall in all 

circumstances be treated humanely, without any adverse founded on 

race, colour, religion or faith, sex, birth or wealth, or any other similar 

criteria. 

To this end, the following acts are and shall remain prohibited at any 

time and in any place whatsoever with respect to the above-mentioned 

persons: 

i. violence to life and person, in particular murder of all kinds, 

mutilation, cruel treatment and torture; 

ii. taking of hostages; 

iii. outrages upon personal dignity, in particular humiliating and 

degrading treatment; 
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iv. the passing of sentences and the carrying out of executions 

without previous judgment pronounced by a regularly constituted 

court, affording all the judicial guarantees which are recognized 

as indispensable by civilized people. 

 

(2) The wounded and sick shall be collected and cared for. An impartial 

humanitarian body, such as the International Committee of the Red Cross, may 

offer its services to the Parties to the conflict. The Parties to the conflict should 

further endeavour to bring into force, by means of special agreements, all or 

part of the other provisions of the present Convention. The application of the 

preceding provisions shall not affect the legal status of the Parties to the conflict. 

Article 4 

The Neutral Powers shall apply by analogy the provisions of the present Convention to 

the wounded and sick, and to members of the medical personnel and chaplains of the 

armed forces of the Parties to the conflict, received or interned in their territory, as well 

as to dead persons found. 

 

e. The Convention on the Territorial Sea and the Contiguous Zone, 1958 

Article 1 

The sovereignty of a State extends, beyond its land territory and its internal waters, to 

a belt of sea adjacent to its coast, described as the territorial sea. 

Article 2 

The sovereignty of a coastal State extends to the air space over the territorial sea as 

well as to its bed and subsoil. 

 

f. The Montevideo Convention on Rights and Duties of States 

Article 8  

‘No state has the right to intervene in the internal or external affairs of another.’ 

Article 10 

The primary interest of states is the conservation of peace. Differences of any nature 

which arise between them should be settled by recognized pacific methods. 
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g. International Treaty of Reciprocal Assistance, 1947 

Article 9  

‘In addition to other acts which the Organ of Consultation may characterize as 

aggression, the following shall be considered as such:   

a. An unprovoked armed attack by a State against the territory, the people, or the land, 

sea, or air forces of another State,’… 

h. The Corfu Channel Case, United Kingdom v. Albania 1949 

The Corfu Channel Case, as a landmark case for evaluation of international law, was 

the first case heard before the International Court of Justice. In May 1946, British 

warships were fired upon by Albanian coastal batteries as they passed through the 

Albanian part of the Strait of Corfu. Afterwards, in October 1946, two British warships 

passing through the same area again, this time struck the mines that were apparently laid 

by Albania and were. Thereupon, in November 1946, the British Royal Navy swept 

mines in the Corfu Channel in Albanian waters without the consent of the Albanian. 

After hearing arguments from both Parties, although the Court denied that Albania had 

exclusive rights over the Corfu Canal, it ruled that the actions of the British Royal Navy 

without Albanian consent was an interference with Albanian sovereignty. 

 

j. United Nations Convention on the Law of the Sea of 1982 

This convention, which is the codified version of the international maritime law norms 

that were customarily applied until then, is accepted as the constitution of the law of the 

sea and is also customarily applicable to non-signatory states. 

k. The Chicago Convention on International Civil Aviation of 1944 

Article 1 

The contracting States recognize that every State has complete and exclusive 

sovereignty over the airspace above its territory. 

Article 2 

For the purposes of this Convention the territory of a State shall be deemed to be the 

land areas and territorial waters adjacent thereto under the sovereignty, suzerainty, 

protection, or mandate of such State. 
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IV. CONCLUSION 

The main determinant factor that makes this case a landmark is that it spans a wide range 

of international law and establishes standards that will lead to future cases being pioneers. 

For the first time, the issues of the use of force and aggression were forthrightly put before 

the Court and deeply considered. The case, moreover, is a ground breaker case in 

interpreting numerous concepts; including the use of force, self-preservation, collective 

self-defence, intervention, and sovereignty, as well as the law of procedure.  
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