
MARITIME
ARBITRATION

AT THE ICC
STUDY GUIDE

M O D E L  C O U R T S  O F  J U S T I C E  2 0 2 1

WRITTEN  BY  KEVSER  KAHRAMAN
SUPERVISED  BY  FAIK  YETGIN



LETTER OF THE SECRETARY-GENERAL 

Cherished Guests, 

My name is Faik Yetgin, and it is my utmost pleasure to welcome you all to the tenth 

annual edition of Turkey’s premier moot court event, Model Courts of Justice. To 

commemorate ten years of Model Courts of Justice, we have tailored this year’s event to 

celebrate the achievements of international law and its development within the last century. 

Building on the theme of “the Past, Present, and Future of International Law”, each judicial 

institution simulated embodies a moment or movement in the progression of modern 

international law. 

Year after year, the proliferation of alternative dispute settlement continues to gain 

momentum, closely paralleling and potentially overtaking their institutional counterparts. 

Private parties increasingly opt to solve business disputes by these means for their unmatched 

efficiency, which is only incentivized further by the high costs and general inoperability of 

domestic judicial processes in transnational trade. In line with the theme for the tenth 

anniversary of Model Courts of Justice, we chose to reflect this trend by simulating a unique 

arbitration experience as a symbol of what is to come in none other than the most favoured 

arbitral institution in the world. 

Due to their inherently international characteristics, marine shipping and transport in 

particular benefit from the growing demand for arbitration. Maritime law disputes go hand in 

hand with alternative dispute resolution due to the fast-paced and high-risk nature of overseas 

trade, yet, very few in the field possess the skills and dedication to step up to the task.  

Thankfully, with her can-do attitude and great passion for all things maritime law, Ms 

Kevser Kahraman has prepared this marvellous work to light the way for the next generation 

of lawyers for a field in demand. Her unrelenting drive has resulted in a first for the Turkish 

moot court scene, and I derive great pleasure from having met a soon-to-be expert in the field 

at such an early point in her career. As for you, dear reader, I hope that this one-of-a-kind 

experience serves as the springboard for your bright future in dispute resolution. 

Sincerely, 

Faik Yetgin 

Secretary-General of Model Courts of Justice 2021 



LETTER OF THE UNDER-SECRETARY-GENERAL 

Most esteemed participants,  

I am Kevser, a senior law student at Ankara University Faculty of Law, here to serve you 

as the Under-Secretary-General responsible for the maritime arbitration at the International 

Chamber of Commerce. It is my utmost pleasure to welcome you all to the Model Courts of 

Justice on its tenth session.   

Although simulating courts regarding the alternative dispute resolution methods has been 

an everlasting tradition of the Model Courts of Justice, incorporating it with international 

maritime law will be the first in the tenth session of the Model Courts of Justice. The ICC-

International Court of Arbitration will hear the fictional case of Verde Soy Field v. Heron King; 

a farmer who produces soybeans and the shipowner Heron King whose duty is to carry the 

goods to the agreed destination. The arbitrators will rule upon a compensation either for the 

manufacturer who has a vessel full of perished soybeans, or for the shipowner who had to sail 

for twenty-five more days than what has been planned.    

Before I conclude my letter, I would like to express my gratitude to our sincere Secretary-

General Mr Faik YETGIN for presenting this opportunity to me and his guidance throughout 

the process. Furthermore, it is my duty to thank my respective teammates Ms Aden Zeynep 

GÜLER, Ms Bervar TEMEL, Ms Esra METİN, Ms Evgeniya DEVECI, and Mr Umut EROL, 

for their diligence and support. Last but not least, special thanks to whom without this 

conference will not occur, Ms. Simay Demir, our Director-General, and her devoted 

organization team for their never-ending passion and endeavour, despite all the drawbacks of 

the current pandemic.   

In case if you have any questions, please feel free to contact me via e-mail at 

icc@modelcj.org.   

Best regards, 

Kevser KAHRAMAN,

Under-Secretary-General Responsible for Maritime Arbitration at the ICC 

mailto:icc@modelcj.org
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I. INTRODUCTION TO MARITIME LAW

1. Historical Background

Imagine a ship loaded with the cargo at its port of departure, ready to sail to its

destination. It is currently in a port and under the authority of the coastal state, however, as it 

sails, presumably it will pass through the borders of various states, or it may directly sail to the 

destination. Either way, the jurisdiction which will be exercised over the ship will inevitably 

convert. Furthermore, all acts regarding the transaction of goods, from signing an international 

sales contract to storing the goods are related to international maritime law. Hence, in order to 

comprehend international maritime law and its evolution, we must bear the fact that maritime 

law is an intersection of various fields and one of the oldest branches of international law.0F

1  

The international law of the sea, international trade law, and international carriage of 

goods are a few of many other fields with which international maritime law intersect. Therefore, 

it is necessary to establish the basics of these abovementioned fields.  

The habitable parts of the globe have been divided into various communities, nations, or 

independent states throughout time. This division has been either made by natural borders, such 

as mountains and rivers, or by protocols between states.1F

2 Every nation has its domestic law 

within its borders, which can be constitutional, statutory or not.2F

3 However, 70% of the world’s 

surface consists of water, and the oceans hold around 95% of these waters. Unlike land and 

territories, these waters are not governed by any single sovereign body. The United Nations 

held several conferences, starting in 1958, in order to regulate the marine zones.3F

4 Nevertheless, 

the attempt of the United Nations was not the first nor the last initiative to regulate international 

law of the sea.  

International trade law is the branch of law that deals with the sales of goods across 

borders for commercial aims.4F

5 Until the geographical explorations which were circa the 15th 

century, the Silk Route and the Amber Route were the prevalent trails for the merchants, who 

all had common economic goals.5F

6 With the explorations, the merchants had the desire to 

1 F Cyril James, ‘Carriage of Goods by Sea-The Hague Rules’ (1925) 74 U. Pa. L. Rev. 672. 
2 James Reddie, An historical view of the law of maritime commerce 1841 pp. 3-4. 
3 ibid. 
4 'The United Nations Convention On The Law Of The Sea (A Historical Perspective)' (Oceans & Law of the 
Sea, United Nations, 1998 
<https://www.un.org/depts/los/convention_agreements/convention_historical_perspective.htm>. 
5 Yvonne Baatz, ed. Maritime Law Taylor & Francis, 2017 pp.100-101. 
6 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. lxxxiii-lxxxiv. 
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transport their goods to overseas countries and continents. Although ships have been a vehicle 

for the carriage of goods for ages, the modern form of transportation and contemporary ships 

were built in the late 1800s.6F

7  

Last but not least, the idea of the transaction of internal goods is not recent nor obscure. 

On the contrary, it dates to the Neolithic Age. The Neolithic Revolution, which was by the time 

of BC 12000, is when the transition of the lifestyle of humankind from hunting and gathering 

to agriculture started. In this period, humans who were living in groups settled and became 

sedentary.7F

8 The surplus production of agricultural products led farmers to trade their 

manufactures with border nations. From then on trade and carriage of goods have always been 

intertwined with human life. 

Broadly speaking, when a ship is involved in the commercial activity, it is considered 

marine commerce, and trade that takes place overseas is under the scope of international 

maritime law. Moreover, international maritime law regulates nautical matters such as but not 

limited to salvages, contracts of affreightments, and collisions. 

2. General principles

Hundreds of vessels, operated by bodies under various legislations, leave shores and sail

across the oceans each day, passing through the borders and territories of numerous states.8F

9 Due 

to the complex overlap of jurisdictions and state authority, conflict over ships and matters 

regarding shipping has been the inevitable concern of maritime commerce. To regulate the 

authority of coastal and non-coastal states and their rights related to the ship, carriage, and 

related concepts, the United Nations constituted the major marine zones after several meetings 

and conventions. In 1982, the UN adopted the United Nations Convention on the Law of the 

Sea (hereinafter referred to as UNCLOS) with the ratification of 168 states. The UNCLOS, 

which is also known as the Montego Bay Convention, has been the main protocol in maritime 

affairs regarding public international law since it was adopted.9F

10 Before this convention was 

7 F Cyril James, ‘Carriage of Goods by Sea-The Hague Rules’ (1925) 74 U. Pa. L. Rev. 672. 
8 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. lxxxiii-lxxxiv. 
9 Yvonne Baatz, ed. Maritime Law Taylor & Francis, 2017 pp. 100-101. 
10 The United Nations Convention On The Law Of The Sea (A Historical Perspective)' (Oceans & Law of the 
Sea, United Nations, 1998 
<https://www.un.org/depts/los/convention_agreements/convention_historical_perspective.htm>. 
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adopted, regulations related to the law of the sea were under the body of customary law, 

meaning they followed unwritten customs rather than codified law.10F

11 

The breadth of marine zones starts from the baselines of state territory, which separates 

the internal waters and the external water of the state. The internal waters are the waters that lie 

on the landward side of the baseline.11F

12 According to Article 2(1) of UNCLOS, coastal states 

enjoy full sovereignty over their internal waters.12F

13 With two exceptions mentioned in Article 8 

of UNCLOS, which are innocent passage and the case of distress, the entrance of foreign vessels 

to the internal waters is under the discretion of the sovereign state. The moment a foreign vessel 

enters the internal waters of a state, it is subject to the criminal and civil jurisdiction of the 

coastal state. However, in practice, coastal states refrain from exercising jurisdiction over 

matters related to the internal discipline of the ship. Such instance may occur inside the ship 

and between the crew members; except when the incident poses a threat to the peace and good 

order of the port, or in need of assistance.13F

14 

Following the internal waters, on the seaside of the baselines where the marine zones are 

measured from, the coastal states have the right to establish a territorial sea zone up to twelve 

nautical miles.14F

15 The minimum breadth of the territorial sea has not been regulated in the 

UNCLOS, however, there has not been any state who declared their territorial sea less than 

three miles.15F

16  

The sovereignty of the coastal state broadens to the territorial sea, the air space of the sea, 

and to its bed and subsoil.16F

17 The dominant notion is that the jurisdiction of the coastal state 

extends to the territorial sea. However, this does not mean that the rights of coastal states are 

boundless.17F

18 International law imposes specific stipulations regarding the jurisdiction to be 

exercised on territorial seas. The innocent passage of foreign vessels is an example of these 

restrictions. The coastal state cannot exercise its jurisdiction over a vessel that is on innocent 

passage.18F

19 

11 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp.292-293. 
12 United Nations Convention on the Law of the Sea 1958, Art. 5.  
13 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 77-78. 
14 ibid. 
15 United Nations Convention on the Law of the Sea 1958. 
16 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 77-78. 
17 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp. 292-293. 
18 Malcolm Evans, International Law (5th edn, Oxford University Press 2018) pp. 633. 
19 ibid. 
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Article 17 of UNCLOS, which reads ‘…ships of all States, whether coastal or land-

locked, enjoy the right of innocent passage through the territorial sea’, grants the right of 

innocent passage to all states. Innocent passage derives from the freedom of navigation which 

is the fundamental act to establish the freedom of trade.19F

20 When a vessel is in the process of 

travelling through the territorial sea in a continuous and expeditious fashion, it is then called an 

innocent passage. Broadly speaking, the passage of the vessel should not have any stops and 

not be prejudicial to the peace, good order or security. It must be indicated that the UNCLOS 

has regulated two exceptions to the stops that the vessel can have which will not alter the 

innocent passage. If the stops are incidental to the ordinary navigation or they are a result of 

force majeure, the movement will still be considered innocent passage.20F

21 

Traditionally, high seas began where the territorial seas ended, and the jurisdiction of the 

coastal state is no longer remained. However, the UNCLOS has set a marine zone which is 

called the contiguous zone for the benefit of the coastal state. The contagious zone may not 

exceed 24 nautical miles starting from the baselines. According to Article 33 of the UNCLOS, 

the coastal state may operate in the zone in merely two circumstances, which are to prevent or 

to punish infringements of its law concerning customs, fiscal, immigration, or sanitary 

regulations.21F

22 

20 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 80-90. 
21 Malcolm Evans, International Law (5th edn, Oxford University Press 2018) pp. 633. 
22 ibid. pp. 632. 
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Figure I: Graphic Illustrating Major Marine Zones.22F

23 

 The continental shelf is basically the natural prolongation of the territorial land. The 

former president of the United States, Harry Truman, was the first to take the decisive step and 

extend rights over the continental shelf in 1945.23F

24 The UNCLOS has defined the continental 

shelf as it comprises the seabed and subsoil. Amongst other marine zones the continental shelf 

is a geographical term, and it does not depend on a declaration made by the state or an 

occupation. The coastal state enjoys exclusive rights over this zone regarding exploring and 

exploiting the natural resources.24F

25  The continental shelf has been determined as 200 nautical 

miles starting from the baselines. However, if the natural prolongation extends over 200 

nautical miles, the continental shelf will endure until the natural prolongation ends. It must be 

indicted that; as states in Article 76 of the UNCLOS, in any circumstances the continental shelf 

cannot exceed 350 nautical miles.25F

26 

 The last marine zone regulated in the UNCLOS is the Exclusive Economic Zone 

(hereinafter referred to as EEZ). The background of the EEZ, indeed, differs from the 

previously mentioned zones. After the continental shelf was declared by the United States for 

the first time, developing countries, that lacked the capability to explore the seabed for natural 

23 'English: Sea Areas According To United Nations Convention On The Law Of The Sea' (Wikimedia 
Commons, 2015) <https://commons.wikimedia.org/wiki/File:UNCLOS-en.png> accessed 8 September 2021. 
24 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 132. 
25 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp. 296. 
26 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 135. 
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resources and the countries that rely on fishing and exports, demanded to extend their sovereign 

rights on the sea.26F

27 Unlike the continental shelf, the coastal state must declare the zone and how 

many nautical miles the EEZ will be in order to enact the EEZ. The majority of coastal states 

have claimed 200 nautical miles from the baseline therefore, and it has now become a part of 

the customary law.27F

28  

Since the EEZ is indeed a part of the high seas, all states, both coastal and landlocked 

states, have rights related to the EEZ. In other words, the EEZ is an intersection of authorities.28F

29 

The most crucial provision regarding the jurisdiction of the coastal state over the EEZ is Article 

56 of the UNCLOS.29F

30 The coastal state has: 

• Sovereign rights for the management of the natural resources that are on the 

seabed and the subsoil, 

• Sovereign rights regarding the economic activities and production of energy, 

• The right to establish artificial islands, 

• The right to do scientific research, 

• And jurisdiction over the protection of the marine environment.30F

31 

However, as stated before, all states have rights over every EEZ. All states enjoy the 

freedom of navigation and the freedom of laying submarine cables and pipelines, regardless of 

whether the EEZ belongs to them. It must be stated that the states shall exercise their rights by 

respecting the rights and duties of the coastal states. Additionally, all states shall adhere to the 

laws and regulations that have been arranged by the coastal state.31F

32 

As a rule, the high seas begin where the territorial sea ends. Since the continental shelf is 

the natural prolongation and a geographical term, the breadth of the high seas does not alter its 

zone. However, if the coastal state has established an EEZ, the border of the high seas starts 

from the seaside of the EEZ.32F

33 The general principle exercised on the high seas is the freedom 

for all states, meaning high seas are accessible for vessels from all states, and neither the coastal 

states nor the landlocked states have sovereignty over the high seas.33F

34 Each state shall enjoy 

27 ibid. pp. 124-125.  
28 ibid. 
29 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp. 296. 
30 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 128. 
31 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp. 296-297. 
32 ibid. 
33 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 149-151. 
34 Fernando Labastida, ‘Continental Shelf and the Freedom of the High Seas’ (1970) 3 no. 2 Cornell 
International Law Journal 133. 
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the activities on the high seas equally within the conformity of international law. Article 87(1) 

regulates the rights of the states over high seas, which reads: 

 ‘…whether coastal or land-locked. Freedom of the high seas is exercised 

under the conditions laid down by this convention and by other rules of 

international law. It comprises, inter alia, both for coastal and land-locked States: 

(a) freedom of navigation; 

(b) freedom of overflight; 

(c) freedom to lay submarine cables and pipelines, subject to Part VI; 

(d) freedom to construct artificial islands and other installations permitted 

under international law, subject to Part VI 

(e) freedom of fishing, subject to the conditions laid down in section 2; 

(f) freedom of scientific research, subject to Parts VI and XIII.34F

35  

However, the concept of the freedom of the high seas shall not be misjudged. All 

operations conducted on the high seas are under the law and provisions of the flag state.35F

36 The 

flag state is the state where the nationality of the vessel is. The nationality of the ship is one of 

the crucial principles regarding the law of the sea and particularly the high seas.36F

37 According 

to Article 92 of UNCLOS, each vessel is required to be under a flag of only one state. States 

have the right to determine the criterion for the grant of its nationality, meaning the state 

approves the ship to fly its flag and authorizes it. Furthermore, the vessel will be subject only 

to the exclusive jurisdiction of the flag state. It must be indicated that the jurisdiction of the flag 

state over the ship has several exceptions.37F

38 The exemplification of these exceptions which are 

regulated in numerous articles of the UNCLOS are as follows;  

Cooperation in the repression of piracy, under which all states may act against pirate 

ships and exercise jurisdiction over them. Piracy has been one of the oldest acts which are 

35 United Nations Convention on the Law of the Sea 1958. 
36 Fernando Labastida, ‘Continental Shelf and the Freedom of the High Seas’ (1970) 3 no. 2 Cornell 
International Law Journal 133. 
37 Yvonne Baatz, Maritime Law (Taylor & Francis 2017) pp. 328-329. 
38 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp. 296-298. 
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considered as “enemies of all mankind”. However, the UNCLOS broadly defines piracy as the 

‘illegal acts of violence or detention’.38F

39  

Unauthorized broadcasting, as all states may exercise authority over a person or a group 

who is involved in unauthorized broadcasts or who interferes the telecommunication systems 

illicitly.39F

40  

Right of visit, in which a warship or any clearly marked ships or aircrafts of any state 

except the flag state may board a vessel if they have been suspected that the ship is involved in 

an illegal act such as piracy, unauthorized broadcasting, or slavery.40F

41 Furthermore, the burden 

of proof is on the state that visits. Therefore, visiting state shall have a reasonable ground to 

exercise its right. Otherwise, the owner of the ship may demand compensation from the non-

flag state. 

Right of hot pursuit, which, unlike other exceptions, is a regulation regarding the coastal 

state. If a warship or a military aircraft of the coastal state starts to pursue a ship, it may continue 

the pursuit on the high seas. It must be indicated that the coastal state may enjoy the right only 

if it started to pursue on its internal waters, archipelagic waters, territorial sea, or contagious 

zone. Additionally, the pursuit shall not be interrupted.41F

42  

A ship that sails under the flag of more than one state or alters the flag during the process 

of sailing will be assessed as a ship without a nationality.42F

43 As they represent floating 

sanctuaries, they pose a severe threat to navigation on the high seas.43F

44 In that context, all states 

may enjoy sovereignty over a ship without a nationality with the right of visit. 

Since the high seas are acknowledged as the common heritage of mankind, states have 

duties as well as their rights on the high seas.44F

45 All states are obliged to enjoy their rights 

without preventing the peace and good order of the high seas. Additionally, since the high seas 

39 Malcolm Evans, International Law (5th edn, Oxford University Press 2018) pp. 638-641. 
40 Louis B Sohn and others, Cases and Materials on the Law of the Sea (2nd edn, Martinus Nijhoff Publishers 
2014) pp. 823-824. 
41 ibid. pp. 177-180.  
42 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp. 296-298. 
43 Yvonne Baatz, Maritime Law (Taylor & Francis 2017) pp. 328-329. 
44 Louis B Sohn and others, Cases and Materials on the Law of the Sea (2nd edn, Martinus Nijhoff Publishers 
2014) pp. 204-206. 
45 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2015) pp. 149-151. 
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are reserved for peaceful purposes, the states shall enjoy their rights by considering the interest 

of other states regarding the aforementioned rights.45F

46 

3. Key Concepts  

a.  Type of Documents  

In marine commerce, several documents play significant roles to ensure the solidity of 

trade. Two traditionally used forms of these documents are bills of lading and charterparties. 

For a brief introduction, the bills of lading are related to the cargo, whilst the charterparties are 

related to the ship.46F

47    

Before bills of lading became prevalent, the shipper who gives the cargo had the right to 

appoint a supercargo, a representative of the shipper who can travel with the cargo.47F

48 As 

merchants began to trust the carriers, they desisted from sending a supercargo, and they 

requested a receipt from the carrier in order to acknowledge the features of the cargo.48F

49  

The bills of lading are defined as ’a document evidencing the loading of goods on a ship’ 

in the Bills of Lading Act 1885, which was one of the primary definitions that have been 

made.49F

50 As a relatively new definition, the Hamburg Rules, 1978, defines a bill of lading as ’a 

document which evidences a contract of carriage by sea and the taking over or loading of the 

goods by the carrier, and by which the carrier undertakes to deliver the goods against surrender 

of the document. A provision in the document that the goods are to be delivered to the order of 

a named person, or to order, or to bearer, constitutes such an undertaking.50F

51 

In other words, the bill of lading is basically the document that comprises, inter alia, the 

amount, weight, and the quality of the cargo that has been loaded to the ship to be transferred.51F

52 

This document is evaluated as the promises given by both the carrier and the shipper.52F

53 The 

carrier promises to deliver the goods according to the agreement. Secondly, the carrier 

guarantees the remuneration which is also known as the freight.53F

54  

46 Mehmet Korkusuz, Turkish Public Law (3rd edn, Seçkin Yayıncılık 2019) pp. 296-298. 
47 Paul Todd, Principles of the Carriage of Goods by Sea (Routledge 2015) pp. 1-10. 
48 Nicholas Gaskell, Bills of lading: law and contracts (Routledge, 2017) pp. 1-10. 
49 ibid.  
50 Bills of Lading Act 1885. 
51 Hamburg Rules 1978. 
52 Nicholas Gaskell, Bills of lading: law and contracts (Routledge, 2017) pp. 1-10. 
53 Guenter Heinz Treitel, Francis Martin Baillie Reynolds, and Thomas Gilbert Carver, Carver on bills of lading. 
(4th edn, Sweet & Maxwell 2011) pp. 1-10. 
54 ibid. 
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However, the function of the bill of lading is not limited to being a receipt. Since there 

shall be a shipping contract before the goods are loaded to the vessel, the bill of lading is 

assessed as the evidence of the contract, even though it is not a contract itself.54F

55 Additionally, 

once the carrier or its behalf, gives the bill of lading to the shipper, then it is under the 

responsibility of the carrier to transport the goods without damages.55F

56 As a principle, the carrier 

will be responsible for any losses or mis-delivery and will be liable to compensate.56F

57  

Moreover, according to the definition made in the Hague-Visby Rules, drafted in Brussels 

in 1924, bills of lading is considered as prima facie evidence.57F

58 Prima facie evidence is a 

rebuttable presumption by the parties. Broadly speaking, unless the contrary is proven, the bill 

of lading will be the receipt of the goods.58F

59 

A bill of lading is also considered as a document of a title which is a legal document that 

shows the bailee is entitled to hold, receive, and dispose of the goods covered by the 

document.59F

60 The purpose of it is to transfer the property in goods before they arrive to the buyer 

or the agreed destination. Due to the fact of rapidly increasing international commercial acts, 

the complexity of the business led the merchants to adopt this certain implementation.60F

61 An 

advantage of the bills of lading as a document of title is related to the banks. For instance, if the 

buyer demands a loan from a bank, the bank may ask for the bill of lading as an assurance in 

order to ensure the debt payment.61F

62 

Charterparties are the contracts between the shipowner and the charterer regarding the 

carriage of the goods.62F

63 The charterparties are not transferrable, and no presumption of another 

contract can be made by their existence, which is unlike the bills of lading.63F

64 In other words, 

the charterparties represent only one contract and will not evidence any other contracts. 

55 Paul Todd, Principles of the Carriage of Goods by Sea (Routled10ge 2015) pp. 4-10. 
56 ibid. 
57 ibid. 
58 Torsten Schmitz, 'The Bill Of Lading As A Document Of Title' (2011) 10 (3) Journal of International Trade 
Law and Policy 255. 
59 ibid.  
60 Nick Curwen, ‘The Bill of Lading as a Document of Title at Common Law’ 2007 Southampton Solent 
University Press 139. 
61 Torsten Schmitz, 'The Bill Of Lading As A Document Of Title' (2011) 10 (3) Journal of International Trade 
Law and Policy 255.  
62 Majid Reza Arab Ahmadi, Mostafa Elsan, and Ibrahim Noshadi, ‘Comparative Study of Bill of Lading 
Function as Title Document,’ (2017) 10, no. 1 Journal of Politics and Law 188. 
63 Paul Todd, Principles of the Carriage of Goods by Sea (Routledge 2015) pp. 4-10. 
64 ibid. 
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There are three basic forms of the charterparties are arranged in the marine industry: time, 

voyage, and demise charterparties.64F

65 It must be stated that this separation has been a result of 

the diversified needs and wills of the merchants and the contractors. Consequently, the parties 

may regulate them as they desire. Even though there are regulations on the Hague, Hague-

Visby, and Hamburg Rules, they are the minimum conditions of the contracts which cannot be 

done without. Therefore, definitions and the contents of these three forms are not precise and 

can differ in each circumstance.65F

66  

Demise and time charterparties are regulated as the period charters. The demise 

charterparty is the form used for the contracts related to the hiring of the ship, not the crew or 

any other additional services.66F

67 The charterer utilizes the ship as they wish with the crew they 

have arranged. Hence, it is also known as the bareboat charter.67F

68 Since the demise charter is not 

a contract specifically preferred and used for the carriage of the goods overseas, it will not be 

detailed as much.68F

69 

Time charterparties are the second way to form a period charter. It is an agreement 

between the shipowner and the charterer in order to hire the ship and the entire crew comprising 

the additional services.69F

70 Additionally, the master of the ship who is engaged on behalf of the 

shipowner is included to the crew and to the contract.70F

71 The contract is made for a specific time 

period, therefore the freight, which is the payment, will be affected by the time since it is paid 

on a periodic basis. Therefore, the charterer is the one who must bear the risk of any delay, and 

they must continue the payment in case of a delay.71F

72 The shipowner retains the charge of the 

ship, employees and the crew on board and can easily calculate its costs.72F

73 

65 Yvonne Baatz, Maritime Law (Taylor & Francis 2017) pp. 123-130. 
66 ibid. 
67 Paul Todd, Principles of the Carriage of Goods by Sea (Routledge 2015) pp. 4-10. 
68 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. 155-160. 
69 ibid. 
70 Yalcin Dalgic, Iraklis Lazakis, Osman Turan, Sol Judah, ‘Investigation Of Optimum Jack-Up Vessel 
Chartering Strategy For Offshore Wind Farm O&M Activities’ (2015) 95 Ocean Engineering 106. 
71 Paul Todd, Principles of the Carriage of Goods by Sea (Routledge 2015) pp. 4-10. 
72 ibid. 
73 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. 155-160. 
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Figure II: Graphic comparing the cost distribution of various charterparties.73F

74 

Finally, the voyage charterparties are the most frequently used contracts in marine 

commerce and an older variety compared to time charterparty.74F

75 In a voyage charterparty, as 

can be inferred from its name, the freight is paid for the voyage of the carriage of the goods. 

Since the payment is for the voyage and it depends on the amount of the cargo, the freight is 

not affected by the time. Therefore, the shipowner is the one who must bear the risk of a delay.75F

76 

If the time of the voyage lengthens, the shipowner cannot demand any additional freight from 

the charterer to compensate.76F

77 On the contrary, if the voyage takes less time than planned, the 

shipowner will gain profit. Since the freight includes the laytime and demurrages, the shipowner 

will endeavour to deliver the cargo as fast as possible to make a dead freight.77F

78  

b.  Obligations 

Common law has specific stipulations imposed to the shipowner and the charterer for the 

durability and solidity in a charterparty. The obligations for the shipowner are: 

74 Yalcin Dalgic, Iraklis Lazakis, Osman Turan, Sol Judah, ‘Investigation Of Optimum Jack-Up Vessel 
Chartering Strategy For Offshore Wind Farm O&M Activities’ (2015) 95 Ocean Engineering 106.  
75 Paul Todd, Principles of the Carriage of Goods by Sea (Routledge 2015) pp. 4-10. 
76 ibid. 
77 Yvonne Baatz, Maritime Law (Taylor & Francis 2017) pp. 173-180. 
78 ibid. 
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• To ensure that the ship is seaworthy, 

• To follow the due dispatch, 

• To ensure that the cargo is transported to the agreed destination without deviations, 

• And to use its skill and care during the transportation and the navigation of the vessel.78F

79 

The obligations of the common law for charterer are: 

• To appoint a safe port, 

• To disclose to the shipowner if the goods are dangerous.79F

80 

To ensure the seaworthiness, the primary obligation of the shipowner is to supply a ship 

that is suitable for the purpose and the type of goods that will be carried. Seaworthiness has two 

aspects; the first aspect is regarding the physical statement of the ship. The physical state of the 

ship must be suitable for the purpose of the voyage and the route which will be taken. It must 

be stated that the seaworthiness is ascertained by the surrounding circumstances. In other words, 

the seaworthiness of a ship may differ in each situation. For instance, a ship may not be 

seaworthy for a voyage that will be on a route where the weather will be expected to be rough. 

However, it may be seaworthy for a route around calm islands.80F

81 

The second aspect is also named as the cargoworthiness. It is to provide a vessel that is 

suitable to carry the goods properly. For instance, if the contract is for the carriage of perishable 

food, the vessel shall have appropriate refrigerators or assure the measures. If it is the delivery 

of dangerous goods, it must be carried with proper forms in order to carry it safely.81F

82 

To follow the due dispatch is an obligation for the shipowner to ensure that the vessel will 

follow the voyage, loading, and discharging times as agreed. The law will be implied even if 

the parties had not regulated in the contract. It will be implied as what an average carrier would 

do and how long would the voyage take under average circumstances.82F

83 

Furthermore, the shipowner shall proceed with the route either designated in the 

charterparty or expressed by the charterer. If there are not any agreed routes, then the 

geographically safe route will be assessed as the contractual route.83F

84 However, the application 

79 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. 155-160. 
80 ibid.  
81 ibid. pp. 198-210 
82 ibid.  
83 ibid. 
84 Yvonne Baatz, Maritime Law (Taylor & Francis 2017) pp. 140-150. 
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of this rule is not strict.84F

85 If the ground of the deviation is to save a human life or for the safety 

of the journey, the shipowner may depart from the agreed route. Under these two exceptions, 

deviation may be justifiable.85F

86  

The last obligation for the shipowner is to practice their skills and show due diligence. It 

must show due care for the carriage of the goods while navigating the vessel. On top of that, 

the owner must take the necessary precautions in order to avoid any possible damages in case 

of an accident.86F

87  

These exceptions may be an exclusion from liability for the shipowner. The burden of 

proof is on the shipowner; hence they must produce evidence to the trial to convince that the 

clauses are relevant and fitting.87F

88 

On the other hand, there are two obligations imposed on the charterer, the shipper who 

loads the goods. The shipper must inform the carrier if the goods are dangerous. It does not 

have to be the shipowner in each circumstance, yet it can be a member of the crew who is 

informed. Furthermore, if they are reasonably made aware of the fact that the goods are 

dangerous by their nature, a notification by the shipper is not required. Hence, the burden of 

proof is on the shipowner.88F

89 Additionally, the shipowner has the right to reject carrying the 

dangerous cargo.89F

90  

It is certain that the term dangerous cargos comprise cargos such as but not limited to 

radioactive materials or petroleum; however, any cargo may be assessed as dangerous with 

regards to the current conditions.90F

91 It is seen that goods such as turpentine, a highly inflammable 

oil,91F

92 and even rice has been assessed as a dangerous cargo in previous cases.92F

93 

The obligation of the charterer to appoint a safe port is the final obligation imposed on 

the parties. Just like others, the safety of the port can differ in each situation. A port will be safe 

if the particular vessel can reach it, utilize it, and return from it in the relevant time period. The 

85 ibid. 
86 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. 198-210. 
87 ibid. 
88 ibid. 
89 ibid. 
90 Paul Todd, Principles of the Carriage of Goods by Sea (Routledge 2015) pp. 70-90. 
91 ibid.  
92 ibid. 
93 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. 198-210. 
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occurrence of abnormal situations will not affect if it cannot be avoided with good navigation 

and due care.93F

94    

c.  Scope of Liability 

Once an agreement is made, parties promise and assure not to breach the contract, and 

they give certain warranties. During the process of the trade, from the beginning when a contract 

is signed between two parties until the cargo is delivered to its destination, the goods go through 

several steps. In each step, a dispute or complication may arise. Moreover, any damages or 

losses on goods may occur. In order to resolve such problems, there are stipulations for the 

party who suffers from the loss, that regulates to whom to recourse.94F

95  

When the bill of lading is transferred to the shipowner, who is typically the carrier, it is 

commonly assessed as the assignment of the liabilities.95F

96 The scope of liability can be deducted 

from the first article of the Hague-Visby Rules. It defines the carriage of goods as the process 

that starts with the loading and ends with the discharge at the destination port.96F

97 Nevertheless, 

this regulation has uncertainties with regards to the scope. In practice, it is often seen that the 

carrier takes the goods before loading and its physical control endures even after discharge. The 

carrier transfers the goods to a warehouse, during which the Hague Rules do not apply.97F

98 

The United Nations Commission on International Trade Law (UNCITRAL) produced a 

convention in 2008 called Rotterdam Rules that regulates the liability of the carrier, alongside 

the Hague and the Hamburg Rules. There are several changes that came with this convention, 

and one of the most crucial change is related to the period of the responsibility.98F

99 

According to the Convention, the responsibility of the carrier starts when they receive the 

goods in order to carry and lasts until it is delivered to the agreed destination. This scope of the 

liability is an extended version of previous clarifications made in various rules.99F

100 The period 

of responsibility is the duration when the carrier has actual and factual control and custody over 

94 Yvonne Baatz, Maritime Law (Taylor & Francis 2017) pp. 140-150. 
95 George Jarvis Thompson, ‘The Relation of Common Carrier of Goods and Shipper, and Its Incidents of 
Liability’ (1924), 38 no. 1 Harvard Law Review 28. 
96 Torsten Schmitz, 'The Bill Of Lading As A Document Of Title' (2011) 10 (3) Journal of International Trade 
Law and Policy 255.  
97 Francesco Berlingieri, ‘A comparative analysis of The Hague-Visby Rules, the Hamburg Rules and the 
Rotterdam Rules’ (2009) Paper delivered at the General Assembly of the AMD.   
98 ibid. 
99 Alexander von Ziegler, ‘The Liability of the Contracting Carrier’ (Spring 2009) 44 no. 3 Texas International 
Law Journal 329. 
100 ibid.  
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the goods. Hence, cases that are beyond the control of the carrier cannot be pleaded for 

responsibility.100F

101 As it is clearly seen that this provision would meet the needs of social and 

economic lives, however, the Rotterdam rules are not yet in force.101F

102  

In this case, the burden of proof is on the shipper, and unless they cannot prove their 

claims the carrier will not be responsible for the damages. The shipper must show evidence to 

prove that the carrier received the goods undamaged, and they were loaded clean, and the 

damage happened while it was under the responsibility of the carrier. In order to do so, they can 

contribute evidence such as the clean bill of lading to the prima facie case. Additionally, the 

notice of loss is a document that can be utilized for the case. In a notice of loss, the shipper can 

restrict the timeframes when the damage may have happened with the amount of damage and 

loss they have.102F

103 Following the claims of the shipper, it is then the burden of the carrier to 

acquit themselves that the loss did not happen during their period of responsibility or that it was 

not caused by their fault.103F

104   

It must be stated that the carrier and the shipper must fulfil the obligations mentioned 

before, otherwise, they will be responsible for damages that occur from not complying with 

them.   

d.  Force Majeure 

Force majeure is defined as an event or an irresistible effect that is superior, cannot be 

anticipated nor controlled.104F

105 The term comprises acts of nature such as hurricanes and 

earthquakes as well as acts of people such as but not limited to wars and strikes.105F

106 There are 

three requirements, which can be deducted from the definition, for the situation to be assessed 

as a force majeure.106F

107  

101 ibid. 
102 Victoria Anderson, ‘A Critical Assessment of the Rotterdam Rules' Potential to Be Ratified, in Light of the 
Proposed Multimodal Transportation System and the Proposed Changes to the Obligations and Liability of the 
Carrier’ (2015) 5, no. 1 Southampton Student Law Review 19. 
103 Alexander von Ziegler, ‘The Liability of the Contracting Carrier’ (Spring 2009) 44 no. 3 Texas International 
Law Journal 329. 
104 Hani MS Abdulrahim, ‘Maritime Carriers’ Liability for Loss of, or Damage to, Goods under The Hague 
Rules, Visby Rules and the Hamburg Rules, Compared with His Liability as an Operator under the Relevant 
Rules of the International Multimodal Transport Convention’ (PhD Thesis, University of Glasgow) 1994.  
105 'Definition Of FORCE MAJEURE' (Merriam-webster.com, 2021) <https://www.merriam-
webster.com/dictionary/force/majeure.> accessed 8 September 2021. 
106 Gregory C Buffalow, ‘The Force Majeure Defense-Recent Cases, Boilerplate and Analysis’ (2011) J. Mar. L. 
& Com. 211. 
107 Fareya Azfar, ‘The Force Majeure “Excuse.’  (2012) 26, no. 2 Arab Law Quarterly 249.  
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Unpredictability is the first requirement. In other words, the event should not be foreseen 

by the time of the contract. If it is anticipated the parties will be expected to add a force majeure 

clause to the contract. If the parties do not intend to insert any clause with regards to a 

foreseeable force majeure event, the court will assume that they have ventured the risk.107F

108  

Secondly, since the common concept in marine commerce is that the liability is based on 

a fault, the event that occurs must be external. The occurrence must not be attributable to the 

fault of a party. 108F

109 

Finally, the event must be irresistible. The parties must not be able to control or avoid it 

with reasonable acts and due care. In that context, the court must believe that the subject of the 

contract became impossible, and the parties cannot be liable for it becoming so.109F

110  

4. Dispute resolution methods 

The contractual and the non-contractual relationships between parties such as the seller, 

the shipowner, or the banks are inevitable reasons why disputes arise. The parties shall be aware 

of the concern of finding a method in order to resolve their disputes. Since they have various 

opportunities in sight, the parties shall detect the method they prefer by assessing the aspects of 

each method individually.110F

111 Each method has its character, and it may not suit different 

circumstances. Therefore, the parties shall consider their particular business relations, interests, 

and economic and legal backgrounds during the process of selecting the method.111F

112 

a.  Litigation 

Litigation is one of the oldest methods to resolve a dispute, in which the dispute is 

resolved according to the law and regulations of a state regarding the present dispute.112F

113 It must 

be indicated that, since commercial acts that are overseas are commonly between parties who 

are from different nations, the jurisdictional systems overlap. Therefore, the conflict of laws 

obstructs the path to the resolution of the dispute, which, alongside the unfavourable aspects of 

108 ibid. 
109 Fareya Azfar, ‘The Force Majeure “Excuse.’  (2012) 26, no. 2 Arab Law Quarterly 249. 
110 ibid. 
111 Indira Carr and Peter Stone, International trade law. Routledge, 2013 pp. 481-484 
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litigation, such as high costs and long delays caused by the judicial process, leads the parties to 

seek alternative dispute resolution methods.113F

114 

b. Mediation

In the past two decades, approaches to alternative dispute resolution (hereinafter referred 

to as ADR) methods have rapidly increased.114F

115 Mediation is an ADR method in which the 

parties negotiate with the assistance of a neutral third party.115F

116 The process of mediation is 

generally preferred when the parties cannot efficiently negotiate and reach a mutually 

acceptable resolution.116F

117 Therefore, mediation is considered as the extension of negotiation.117F

118 

The mediator may be nominated by the parties before the dispute occurs if there is an agreement 

between the parties. If not, the mediator can be appointed after.118F

119 The main role of the third 

party, the mediator, is to guide the parties in order to reach a commonly adequate resolution,119F

120

by understanding the needs and requests of the parties, improving their relations, enhancing 

their communications, and benefiting from the effective problem-solving methods.120F

121 It must 

be indicated that the outcome of the mediation process is not binding unless the parties agree 

upon its bindingness.121F

122 Mediation is a flexible process where the procedure can vary according 

to the legal and cultural backgrounds of the parties and their desires.122F

123 The duration of 

mediation is not definite; however, the average time has been four months including the 

preparations before the actual meeting.123F

124   

114 Ahmed Dawood, ‘Arbitration in Maritime Disputes.’ (2016) 6 Journal of Shipping and Ocean Engineering 
206. 
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Figure III: Diagram comparing the duration of the process and the cost of some dispute 

resolution methods.124F

125 

 

c.  Arbitration  

Arbitration is an ADR method in which the dispute is resolved with the participation of 

independent arbitrators.125F

126 Maritime arbitration, which is fairly similar to commercial 

arbitration, is the intersection of arbitration law and maritime law.126F

127 It must be stated that the 

actual definition of this method has not been made. However, there have been several 

attempts.127F

128 From various definitions and how the process operates in practice, the fundamental 

features of arbitration can be designated.   

The first common feature is that arbitration is an alternative method for the national 

courts. Specifically, disputes that occur from transnational relations aggravate the resolution 

process regarding matters such as the duration, cost, and the conflict of laws. Therefore, the 

parties who have various legal and cultural backgrounds adopt arbitration rather than 

litigation.128F

129   

125 'WIPO Alternative Dispute Resolution – Saving Time And Money In IP Disputes' (Wipo.int, 2021) 
<https://www.wipo.int/wipo_magazine/en/2016/si/article_0010.html> accessed 8 September 2021. 
126 Julian David Mathew Lew QC, Loukas A. Mistelis, and Stefan Kröll, Comparative International Commercial 
Arbitration (Kluwer Law International BV 2003) pp. 1-10. 
127 Steven Rares, ‘The Far From Halcyon Isle: Maritime Liens, Renvoi and Conflicts of Law.’ (2014) 28 Austl. & 
NZ Mar. LJ  26. 
128 Julian David Mathew Lew QC, Loukas A. Mistelis, and Stefan Kröll, Comparative International Commercial 
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Following on, since the national courts are generally public, the confidentiality and the 

secrecy of the resolution process are not provided by jurisdictional courts.129F

130 However, the 

commercial relations between merchants are private, therefore, in case of a dispute, parties 

demand extra secrecy.130F

131 The due process of commercial arbitration is significantly 

confidential since the actions and the data of the parties are not public. Moreover, any third 

party can be involved in the arbitration only with the consent of the parties and the approval of 

the arbitrators, which is unlike the jurisdictional courts.131F

132 However, the right of the arbitrators 

to hear witnesses and experts persist.132F

133 The expert can be heard in the presence or the absence 

of the parties; experts being appointed by the parties does not change the case.133F

134 

The third feature is the authorization of the parties. The parties have the right to choose 

the location of the arbitration, appoint the arbitrators, designate the specific rules to be applied 

during the process. Moreover, the parties may extend the meeting for the final verdict.134F

135 Most 

national laws encourage and enforce arbitral agreements instead of interfering.135F

136 In any 

condition where the parties have not decided upon the details of the process, the dominant law 

of a nation may impose its stipulations.136F

137 

Furthermore, the duration of the arbitral process is approximately six months. Conversely, 

commercial trials generally take up to three to four years.137F

138 The immense difference of the 

costs in total for the arbitral procedures and those in national jurisdictions has been one of the 

primary reasons for the parties to approach arbitration.138F

139 

The final verdict of the arbitral tribunal is binding, and the legal value of the verdict is 

equal to the sentence given by a national court.139F

140 This is due to the New York Convention on 

130 Ahmed Dawood, ‘Arbitration in Maritime Disputes.’ (2016) 6 Journal of Shipping and Ocean Engineering 
206.  
131 ibid. 
132 Diana Ramona Popescu, ‘Commercial Arbitration in the Context of Increasing International Trade Disputes.’ 
(2019) 22, no. 72 Romanian Economic Journal 142. 
133 '2021 Arbitration Rules' (ICC - International Chamber of Commerce, 2021) <https://iccwbo.org/dispute-
resolution-services/arbitration/rules-of-arbitration> accessed 8 September 2021. 
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the Enforcement of Arbitration. Entering into force in 1959, the Convention was a definite 

success on the enforceability of the arbitral process for the parties.140F

141 Arbitration has recently 

been the obligatory step in many national legislations, to which the parties shall resort before 

the case is brought to the national courts.141F

142  

 

Figure IV: Diagram Illustrating the Features of the Four Dispute Resolution Methods.142F

143 

The arbitral process works in two main methods which are seen both in theory and in 

practice.143F

144 The Geneva Convention of 1961, also known as the European Convention on 

International Commercial Arbitration, regulates both forms of arbitration, ad hoc and 

institutional.144F

145According to the convention, arbitration is not only by arbitrators who are 

nominated for a certain situation and the present case, but also by perpetual institutions.145F

146 The 

legal regime, the implications from the national law, the notions which the parties have the right 

to designate, and the regulations which will be applied during the process may differ by each 

141 Steven Rares, ‘The Far From Halcyon Isle: Maritime Liens, Renvoi and Conflicts of Law.’ (2014) 28 Austl. & 
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type of arbitration.146F

147 Therefore, determining the type of arbitral process to be exercised plays 

a significant role for the parties.147F

148 

It must be stated that there are no universally acknowledged definitions of these two 

forms, however, the institutional arbitration has been implemented without complications.148F

149 

By doing so, they have indicated ad hoc arbitration as the default version. Broadly speaking, if 

the arbitration is not conducted within the body of a permanent institution, it is then assessed 

as ad hoc arbitration.149F

150  

Institutional arbitration is, as mentioned before, conducted under an administrator of a 

perpetual institution which can be national or international. The rules and the procedures are 

determined by the institution and the arbitrators are compelled to implement them, the 

arbitrators are not designated by the parties, they are appointed by the institution.150F

151 There are 

several advantages of institutional arbitrations. Since institutions such as the International 

Chamber of Commerce resolve hundreds of disputes each year,151F

152 the opportunity of resolving 

the disputes with arbitrators who are experienced is an advantage for the parties.152F

153 

Ad hoc arbitration, which is also known as occasional arbitration, is the traditional 

form.153F

154 The regulations of ad hoc arbitration are independent from all institutions.154F

155 Since all 

institutions have their characteristic procedures and mechanisms, being independent from all 

institutions makes the ad hoc arbitration the most flexible form.155F

156 Due to the full autonomy of 

the parties over the determination of the structure and the rules to be applied, ad hoc arbitration 

can be conducted in various ways.156F

157  The features of ad hoc arbitration are mostly the opposite. 
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Therefore, if the parties are silent about their decision, the arbitration will be conducted ad 

hoc.157F

158 

158 Ulrich G Schroeter, ‘Ad Hoc or Institutional Arbitration - A Clear-Cut Distinction: A Closer Look at 
Borderline Cases,’ (2017) 10, no. 2 Contemporary Asia Arbitration Journal (CAA Journal) 141. 
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II. THE INTERNATIONAL CHAMBER OF COMMERCE  

1. Introduction 

The International Chamber of Commerce (ICC) is a world business organisation that has 

45 million members, including worldwide companies and business associations, from over 100 

countries.158F

159 The ICC was established in 1919, which corresponds to the end of the First World 

War when there were no stipulations regarding trade, commercial relations, or investments in 

the national law of the countries.159F

160 By then, private sector entrepreneurs, or, as they called 

themselves, ‘the merchants of peace’, noticed the lack of global standards for business and 

commercial acts.160F

161  

Following the establishment of the ICC, the first edition of the INCOTERM rules was 

published in 1936 in order to fill the existing gap.161F

162 The INCOTERM rules are the 

standardisation of the terms and concepts that are traditionally used in international sales 

contracts.162F

163 The INCOTERM rules have been revised since then and the last edition, 

INCOTERM rules 2020, has been released in the second half of 2019.163F

164   

While standardising the ICC has distinguished the transportations made only by sea from 

others. There are specific rules for inland and waterway transports in the INCOTERMS. FOB, 

free on board; CFR, cost and freight; CIF, cost, insurance and freight are the frequently used 

rules which applied to transport conducted only on sea.164F

165 Moreover, rules such as EXW, ex 

works; DDP, delivered duty paid; CIP, carriage and insurance paid to; are examples of other 

INCOTERMS rules that can be applied to most modes of transportation. By regulating these 

rules, they set out the fundamental responsibilities and duties of sellers and buyers.165F

166   

159 'Become A Member' (ICC - International Chamber of Commerce, 2021) <https://iccwbo.org/become-a-
member> accessed 8 September 2021. 
160 'History' (ICC - International Chamber of Commerce) <https://iccwbo.org/about-us/who-we-are/history> 
accessed 8 September 2021. 
161 ibid. 
162 ibid.  
163 ICC - International Chamber of Commerce, ‘The Incoterms® Rules 2010 - ICC - International Chamber Of 
Commerce’. 
164 ibid. 
165 ICC - International Chamber Of Commerce, ‘Free Incoterms® 2020 Introduction - ICC - International 
Chamber Of Commerce’. 
166 ibid.  
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Figure V: States of the members represented at the ICC166F

167  

The ICC has four main governing bodies, which are the World Council, the 

Chairmanship, the Secretary General, and the Executive Board.167F

168 The World Council, which 

is the leading governing body, corresponds to the general assembly of a casual international 

organisation. However, as opposed to most international bodies, the members of the World 

Council are business actors rather than representatives of the states.168F

169 The significant officials 

of the ICC such as the chairman and the vice-chairman are selected by the World Council.169F

170 

This selection is made for a duration of two years.170F

171    

The Executive Board of the ICC develops and implements the strategy, policy, and the 

programme of the ICC.171F

172 One of the essential roles of the board, which has 28 members,172F

173 is 

to provide recommendations to the Council in order to appoint the ICC Chairmanship and the 

Secretary General.173F

174  

167 'File:International Chamber Of Commerce (ICC).Png - Wikimedia Commons' (Commons Wikimedia, 2006) 
<https://commons.wikimedia.org/wiki/File:International_Chamber_of_Commerce_(ICC).png> accessed 8 
September 2021. 
168 'Governance' (ICC - International Chamber of Commerce) <https://iccwbo.org/about-us/governance> 
accessed 8 September 2021. 
169 ibid. 
170 'Chairmanship And Secretary General' (ICC - International Chamber of Commerce) 
<https://iccwbo.org/about-us/governance/chairmanship-secretary-general> accessed 8 September 2021. 
171 ICC WBO Constitution 2016, Art. 7.6. 
172 'Executive Board' (ICC - International Chamber of Commerce) <https://iccwbo.org/about-
us/governance/executive-board> accessed 8 September 2021. 
173 ICC WBO Constitution 2016 Art, 6.1.a. 
174 'Executive Board' (ICC - International Chamber of Commerce) <https://iccwbo.org/about-
us/governance/executive-board> accessed 8 September 2021. 
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The Chairmanship comprises of the ICC Chair, his or her immediate predecessor, and the 

Vice-Chairs who all serve for two years.174F

175 The Secretary General serves as the head of the 

International Secretariat. The main responsibility of the Secretary General is to work as an 

operational arm and confirm that the programme of the ICC is carried on.175F

176 As mentioned 

before, the Chairmanship and the Secretary General are appointed by the World Council with 

the recommendations of the Executive Board.   

Moreover, the National Committees are the representatives of the ICC in their regions. 

National committees act as a bridge between the ICC and the state by notifying the ICC about 

the current national policies and the business concerns of the state.176F

177 There are additional 

committees and bodies in the ICC, such as but not limited to the Finance Committee, which 

gives financial advice to the governance, and the Governing Body for Dispute Resolution 

Services (GB-DRS).177F

178 The GB-DRS suggests precautions to the Executive Board in order to 

ensure the Dispute Resolution Services of the ICC comply with commercial principles.178F

179 

2. International Court of Arbitration  

The ICC International Court of Arbitration, often referred to as the ICC Court, was 

founded in 1923 by the ICC in order to resolve international disputes with alternative 

methods.179F

180 The reason for the establishment was the global aim of the ICC, to support 

investments and international trades by assisting them by means of dispute resolution.180F

181  

The workload of the ICC Court was negligible when it was established, however, over 

the past three decades, the demand towards arbitration has rapidly increased.181F

182 Therefore, the 

number of conflicts resolved by the institutions has accelerated. As one of the oldest arbitral 

institutions, the ICC Court resolves nearly one thousand disputes per year.182F

183 The immense 

175 'Chairmanship And Secretary General' (ICC - International Chamber of Commerce) 
<https://iccwbo.org/about-us/governance/chairmanship-secretary-general> accessed 8 September 2021. 
176 ibid. 
177 ibid. 
178 'ICC Launches Global Export Finance Committee' (ICC - International Chamber of Commerce) 
<https://iccwbo.org/media-wall/news-speeches/icc-launches-global-export-finance-committee> accessed 8 
September 2021. 
179 'Governing Body For Dispute Resolution Services' (ICC - International Chamber of Commerce) 
<https://iccwbo.org/about-us/governance/the-icc-governing-body-for-dispute-resolution-services> accessed 8 
September 2021. 
180 'ICC International Court Of Arbitration®' (ICC - International Chamber of Commerce) 
<https://iccwbo.org/dispute-resolution-services/icc-international-court-arbitration> accessed 8 September 2021. 
181 ibid.  
182 Eric A Schwartz, ‘The Resolution of International Commercial Disputes under the Auspices of the ICC 
International Court of Arbitration,’ (1995) 18, no. 4 Hastings International and Comparative Law Review 719. 
183 ibid. 
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growth of international arbitration may be attributed to the accessibility and the independence 

of the arbitral process. It must be indicated that the enforcement of the New York Convention 

of 1958 led to the general perspective of the arbitral awards being internationally recognized 

more than the judgements of national courts, which may also be the cause of the growth.183F

184  

In Article 1 of the Statutes of the International Court of Arbitration, the ICC Court is 

defined as an autonomous body which ensures the independence of the Court from various 

bodies of the ICC.184F

185 Even though the name of the institution contains the word ‘court’, the 

function of the ICC Court is basically judicial supervision rather than making formal 

judgements regarding the disputes.185F

186 The Court supervises the arbitral proceedings in order to 

ensure that the Rules of Arbitration of the ICC (the ICC Rules) are implemented.186F

187 The ICC 

Rules are the rules of procedure governing the arbitral process starting from the initiations until 

the final award is given.187F

188 The Rules were published in 1922, however, they have been revised 

and amended several times. The arbitrators are compelled to apply the latest ICC Rules of 

Arbitration published in 2017.188F

189 

A unique feature of the ICC Court, the scrutiny of the award, is regulated in Article 34 of 

the ICC Rules which reads: 

 ‘Before signing any award, the arbitral tribunal shall submit it in draft form 

to the Court. The Court may lay down modifications as to the form of the award 

and, without affecting the arbitral tribunal’s liberty of decision, may also draw its 

attention to points of substance. No award shall be rendered by the arbitral tribunal 

until it has been approved by the Court as to its form.189F

190 

The scrutiny of the award has two primary purposes.190F

191 This process allows the Court to 

draw attention without affecting the autonomy of the arbitrators. The comments of the Court 

and the modifications they request are generally upon issues such as the sufficiency of the 

184 ibid. 
185 Rekha Panchal, ‘The ICC International Court of Arbitration,’ (2016): Court Uncourt 3, no. 4 pp. 6-8. 
186 'ICC International Court Of Arbitration®' (ICC - International Chamber of Commerce) 
<https://iccwbo.org/dispute-resolution-services/icc-international-court-arbitration> accessed 8 September 2021. 
187 Rekha Panchal, ‘The ICC International Court of Arbitration,’ (2016): Court Uncourt 3, no. 4 pp. 6-8. 
188 ibid. 
189 '2021 Arbitration Rules' (ICC - International Chamber of Commerce, 2021) <https://iccwbo.org/dispute-
resolution-services/arbitration/rules-of-arbitration> accessed 8 September 2021.  
190 ICC Arbitration Rules 2017.  
191 Eric A Schwartz, ‘The Resolution of International Commercial Disputes under the Auspices of the ICC 
International Court of Arbitration,’ (1995) 18, no. 4 Hastings International and Comparative Law Review 719.  
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reasoning or the consistency with other parts of the award.191F

192 The second purpose of this 

process is to determine any forms of defects in the award which may or may not be caused by 

technological devices. It must be indicated that the objective of the Court is to enhance the 

quality of the award to the highest.192F

193  

Alongside the aforementioned functions of the ICC Court, the responsibilities of the 

Court include appointing and approving the arbitrators, managing and altering the necessary 

fees and advances, and seeing urgent proceedings before the official arbitration.193F

194  

192 ibid. 
193 ibid. 
194 '2021 Arbitration Rules' (ICC - International Chamber of Commerce, 2021) <https://iccwbo.org/dispute-
resolution-services/arbitration/rules-of-arbitration> accessed 8 September 2021. 
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III. CASE BEFORE THE PANEL 

1. Background 

Norman Brown is the executive of the privately held company Verde Soy Field allocated 

in Georgia, USA since 1950. The company harvests organic fruits and vegetables since it was 

established, and they are one of the top producers in the world. The company started to focus 

on harvesting soybeans 20 years ago and they sell products to their customers worldwide. The 

company sells its products for the importer countries to process. The Netherlands is one of the 

countries they sell soybeans the most.  

Jong Soja is a company located in Netherlands which produces tofu, soymilk, soy sauce, 

and other soy derivatives out of soybeans. The two companies signed a sales contract on April 

15, 2019, for 0.5 Mt of dried soybeans (Mt is the abbreviation of megaton and equivalent to one 

million, 106 tonnes or one billion, 109 kilograms).194F

195 In the second half of October 2019, the 

company harvested the soybeans with ordinary care and prepared the soybeans to be shipped.  

Norman Brown, with the position of shipper, signed an affreightment in the form of a 

time charterparty with Heron King. Mr. King, the carrier, is the owner of the ship ‘Delphic’, a 

bulker type vessel which will be used for the carriage of soybeans. They agree to load the ship 

on 04.12.2019. However, due to some technical issues, Mr. Brown loaded the ship before the 

soybeans are fully dry and requests a clean bill of lading. Even though Mr. King did not want 

to arrange a clean bill of lading, he arranged the clean bill after Mr. Brown prepared and 

provided a letter of indemnity.  

Mr. Brown sent an observer named Agustin Velasquez to control the temperature of the 

bulks, since soybeans are perishable and may be toxic if they are not kept in the proper 

conditions. However, one day after the voyage began, Agustin Velasquez got ill. During his 

illness, he could not fulfil his obligation and duty to control the temperature of the vessel. Mr. 

King informed Mr. Brown about the situation of the observer. However, he did not receive an 

answer from him.  

Moreover, the disease proved highly infectious, and the crew members got infected from 

the observer. Until the vessel arrived at the Netherlands, 70% of the crew members became 

infected. Therefore, the authorities of the discharging port quarantined the vessel for 10 days 

195 'Glossary:Megatonne (Mt) - Statistics Explained' (Ec.europa.eu, 2021) 
<https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Megatonne_(Mt)> accessed 23 
September 2021. 
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before they berthed and discharged. During the quarantine, a heavy storm hit, and the humidity 

level of the bulkers increased. 

 After the restrictions ended, they entered the port and started to discharge. At that time, 

Mila De Jong, from the executive board of Jong Soja (the buyer company in the Netherlands), 

noticed that the colour of the soybeans is not ordinary. Mila De Jong appointed a surveyor, and 

during the visual inspections, the surveyor found mouldy beans. The surveyor took pictures of 

the defective product and two bags of discoloured and mouldy soybeans as samples. Mila De 

Jong sent the photographs to Mr. Brown via e-mail, stating that they cannot accept the goods 

in such conditions.  

With the rejection of Jong Soja, Mr. Brown saw that the soybeans are perished and 

assumed that they were not transported in proper conditions. Therefore, he decided to file a 

request and due to the dispute resolution clause in the contract of carriage, Norman Brown and 

Heron King appeal to the International Chamber of Commerce International Court of 

Arbitration. 

        

          Figure VI: A bulker type vessel used for bulk carriage 195F

196 

 

196 'Bulk Carrier' (En.wikipedia.org, 2021) <https://en.wikipedia.org/wiki/Bulk_carrier> accessed 8 September 
2021. 
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2. Timeline  

1. Norman Brown and Mila De Jong signed a sales contract on 15.04.2019 for 0.5 Mt of 

dry beans. According to the contract, seller Mr. Brown would ship the cargo and must bear the 

cost of carriage. Ms. De Jong has the right to reject the delivery if the cargo is not delivered in 

a condition where it cannot be expected from an average person to accept. The agreed delivery 

date is 19.12.2019. 

2. From mid-September to mid-November is the proper time to harvest soybeans 

depending on the weather.196F

197 Consequently, the second half of October, the time Mr. Brown 

has harvested the soybeans, is convenient.  

3. Mr. Brown concluded a contract with Heron King for the carriage of soybeans. They 

agree to load the vessel on 04.12.2019. On the loading day, the percentage of the water in the 

soybeans are 13.5%. It is agreed that the moisture shall not exceed 14% for the voyage, as the 

increase of the moisture level in the beans make them more perishable and provide them with 

less time to be stored.197F

198 

4. Mr. King does not want to prepare a clean bill due to the concern of slightly moist 

beans getting perished, he accepted to load the vessel with the return of a letter of indemnity. 

5. Mr. Brown appoints an observer, Agustin Velasquez, to control the temperature of the 

vessel according to the humidity level in order to prevent the beans from perishing and that the 

proper conditions are ensured.    

6. On 05.12.2019 Mr. Velasquez gets ill and cannot fulfil his duty to control the 

temperature and humidity. The carrier, Mr. King, informed Mr. Brown about the medical 

conditions of the observer, yet could not receive an answer.  

7. The vessel arrived at the destination on the expected day. However, since 70% of the 

crew members got infected during the voyage, the vessel is quarantined by the authorities of 

Netherlands for 10 days before entering the port.     

8. A heavy storm hits during the quarantine, which is expected in the current time of the 

year for that geographical region, and the humidity level increases. 

197 Toohey L, 'When Should I Start Soybean Harvest?' (Emergence.fbn.com, 2021) 
<https://emergence.fbn.com/agronomy/when-should-i-start-soybean-harvest> accessed 21 September 2021. 
198 ibid. 
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9. Once the quarantine is over, the vessel berths and starts to discharge under the 

supervision of the executive board member of company Jong Soja, Ms. Mila De Jong. She 

noticed the discoloured beans and appoints a surveyor.  

10. The surveyor detected mouldy and discoloured beans during the visual inspection. He 

took photographs and two bags of the soybeans as samples.  

11. Ms. Mila De Jong sent the photographs to Mr. Brown and rejected the delivery with 

regards to the provision concluded in the sales contract between them. 

12. After receiving the rejection alongside the photographs, Norman Brown decides to 

submit a request against the shipowner Heron King on 10.01.2020, to the International Chamber 

of Commerce, International Court of Arbitration.     

      

Figure VII: Photographs of the mouldy and discoloured soybeans taken by the surveyor.198F

199 

  

  

199 Nepia.com, 2021 <https://www.nepia.com/carriage-of-grain-cargoes-lp-briefing> accessed 21 September 
2021. 
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3. Contract of Carriage  

TIME CHARTERPARTY 

Shipper (charterer): Norman Brown, Executive of the Verde Soy Field   

Carrier (shipowner): Heron King, Owner of the ship named Delphic 

Date: 23.07.2019 

Type of vessel: Bulk carrier 

Type of cargo: Grains, soybeans 

This contract is concluded for the carriage of 0.5 Mt soybeans from Savannah, Georgia 

USA to Amsterdam, Netherlands.  

… 

The ship will be loaded on 04.12.2019 and the estimated duration of the voyage is 15 

days. Hence, the discharge day is on 19.12.2019. 

… 

The crew will be retained by the shipowner. There will be an observer appointed by the 

shipper, who will act on behalf of him, to control the temperature of the vessel and the bulks in 

order to prevent them from perishing.   

… 

(1) A party is not liable for a failure to perform any of his obligations if he proves that 

the failure was due to an impediment beyond his control and that he could not reasonably be 

expected to have taken the impediment into account at the time of the conclusion of the contract 

or to have avoided or overcome it, or its consequences.  

(2) If the party’s failure is due to the failure by a third person whom he has engaged to 

perform the whole or a part of the contract, that party is exempt from liability only if:  

(a) he is exempt under the preceding paragraph; and  

(b) the person whom he has so engaged would be so exempt if the provisions of 

that paragraph were applied to him.  
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(3) The exemption provided by this article has effect for the period during which the 

impediment exists.  

(4) The party who fails to perform must give notice to the other party of the impediment 

and its effect on his ability to perform. If the notice is not received by the other party within a 

reasonable time after the party who fails to perform knew or ought to have known of the 

impediment, he is liable for damages resulting from such non-receipt. 199F

200  

… 

All disputes arising out of or in connection with the present contract or the bills of lading 

prepared by the carrier shall be submitted to the International Court of Arbitration of the 

International Chamber of Commerce and shall be finally settled under the Rules of Arbitration 

of the International Chamber of Commerce in London by one or more arbitrators appointed in 

accordance with the said Rules.200F

201 The official language of the arbitration will be English. 

This contract and the bill of lading is governed under the English Law and any disputes 

arising out of or in connection with them will be resolved under the provisions of the 

International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading 

1924 with its amendments made through the Brussels Protocol 1968 and Visby Protocol 1979, 

(Hague-Visby Rules) and English Law. The arbitrator(s) can apply alternative provisions 

without prejudice to the regulations of this contract or the Hague-Visby Rules and its Protocols.   

Signatories: 

Shipper Norman Brown                       Carrier Heron King 

  Electronically signed                        Electronically signed 

  

200 United Nations Convention on Contracts for the International Sale of Goods (signed 11 April 1980) Art. 79  
201 'Arbitration Clause' (ICC - International Chamber of Commerce) <https://iccwbo.org/dispute-resolution-
services/arbitration/arbitration-clause/.> accessed 8 September 2021. 
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4. Claims of the Parties 

a.  Claims of the Complainant Party - Verde Soy Field 

• Heron King has not carried the soybeans in the proper conditions while the observer 

was suffering from the disease. He has not complied with his obligations regulated in 

the Art. 3(1) of the Hague-Visby rules by not exercising due diligence and providing a 

cargoworthy ship. 

• Even though a letter of indemnity was prepared, we have prepared the soybeans properly 

to be shipped and the percentage of the water in the beans was accurate for the voyage. 

Heron King had to control and keep the temperature and humidity level of the bulks 

according to the weather forecast. However, he did not exercise the obligation to use its 

skill and care during the voyage and that caused the loss.  

• A mandatory quarantine is an unpredictable and irresistible event, therefore, according 

to the force majeure clause in the contract of carriage, Heron King cannot demand any 

extra freight or compensation for delay.  

b.  Claims of the Respondent Party - Heron King  

• The crew was not informed about the critical conditions in which the soybeans must be 

carried. The crew was infected, and we were not able to fulfil our obligations, it is 

considered as a force majeure according to the related clause in the carriage contract.  

• The goods were loaded without being fully dried and we gave the clean bill of lading 

with the return of the letter of indemnity. The soybeans were rejected since they were 

mouldy, and the loss was caused by the action of Norman Brown. Therefore, he must 

bear the risk of damages and loses based on the letter of indemnity. 

• The vessel had to sail 10 extra days because of the quarantine restrictions and 15 more 

to sail back to Georgia. Agustin Velasquez getting sick was the cause of the infectious 

disease and the quarantine. Norman Brown should have tested the medical conditions 

of the observer before sending him. Since each day on board means extra costs for us, 

we request from the tribunal to rule compensation with regards to the character of the 

time charterparty.  
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IV. APPLICABLE LAW

1. Hague-Visby Rules

The lack of unification in sea carriage legislation was the ground of the establishment of

the Hague Rules in the Hague Convention 1924. The International Convention for the 

Unification of Certain Rules of Law Relating to Bills of Lading, also known as the Hague-

Visby Rules, is the amended version of its previous form, done by the Brussels Protocol, 

1968.201F

202 Despite the fact that these rules played a crucial role in order to uniform the maritime 

trade regulations, they were not sufficient in doing so comprehensively. They were once again 

revised in 1979. The most critical provision that has been amended was regarding the limitation 

of liabilities. A new method related to the Special Drawing Rights (SDR) has been adopted; 

therefore, the name of the final version is Hague-SDR rules. 202F

203 

a. Article 1

‘[...]

(e) `Carriage of goods’ covers the period from the time when the goods are

loaded on to the time they are discharged from the ship.’ 203F

204

The scope of the liability of the carrier can be deducted from the definition made in the 

first article of the Hague-Visby Rules.  Through defining the period of the carriage of goods, 

the Rules have indicated when the carrier is assessed as having actual control on the cargo.204F

205 

b. Article 2

‘Subject to the provisions of Article VI, under every contract of carriage of

goods by sea the carrier, in relation to the loading, handling, stowage, carriage, 

custody, care and discharge of such goods, shall be subject to the responsibilities 

and liabilities and entitled to the rights and immunities hereinafter set forth.’ 205F

206 

202 Dorian Tozaj and Ermal Xhelilaj, ‘Hamburg rules V Hague Visby rules an English perspective.’ (2010) 11, 
no. 13. Universitatii Maritime Constanta. Analele 30. 
203 Donaporn Chitcharoongkiat, ‘Will the United Nations Convention on Contracts for the International Carriage 
of Goods Wholly or Partly by Sea (The Rotterdam Rules) be a successful single legal solution to modern 
international trade by sea in the 21st century: a comparison of The Hague/Hague-Visby Rules, the Hamburg 
Rules and the Rotterdam Rules.’ (PhD diss., University of Aberdeen, 2013). 
204 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 
Protocol. 
205 Francesco Berlingieri, ‘A comparative analysis of The Hague-Visby Rules, the Hamburg Rules and the 
Rotterdam Rules’ (2009) Paper delivered at the General Assembly of the AMD. 
206 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 
Protocol. 
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It can be deducted from this provision that the obligation of the carrier is not restrained 

with the transportation but also comprises subsidiary performances such as loading, stowage, 

and storing.     

c. Article 3 

‘1. The carrier shall be bound before and at the beginning of the voyage to 

exercise due diligence:  

a. Make the ship seaworthy;  

b. Properly man, equip and supply the ship;  

c. Make the holds, refrigerating and cool chambers, and all other parts of the 

ship in which goods are carried, fit and safe for their reception, carriage and 

preservation.’ 206F

207 

With this provision the obligations of the carrier and from which acts will the carrier be 

liable are regulated.207F

208  

… 

‘5. The shipper shall be deemed to have guaranteed to the carrier the 

accuracy at the time of shipment of the marks, number, quantity and weight, as 

furnished by him, and the shipper shall indemnify the carrier against all loss, 

damages and expenses arising or resulting from inaccuracies in such particulars. 

The right of the carrier to such indemnity shall in no way limit his responsibility 

and liability under the contract of carriage to any person other than the shipper.’ 

208F

209 

These Rules set obligations for the shipper as well as the carrier. The shipper has three 

main obligations regulated in article 3(5), 4(3), and 4(6). The first obligation, as mentioned 

above, is to guarantee the accuracy of the cargo.209F

210 This is a strict liability, which is defined as 

207 ibid. 
208 Francesco Berlingieri, ‘A comparative analysis of The Hague-Visby Rules, the Hamburg Rules and the 
Rotterdam Rules’ (2009) Paper delivered at the General Assembly of the AMD. 
209 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 
Protocol. 
210 Francesco Berlingieri, ‘A comparative analysis of The Hague-Visby Rules, the Hamburg Rules and the 
Rotterdam Rules’ (2009) Paper delivered at the General Assembly of the AMD. 
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the person being responsible for the damages caused by the acts or omissions of them regardless 

of the culpability. Broadly speaking, the law will be applied in every circumstance.210F

211                     

d.  Article 4   

‘1. Neither the carrier nor the ship shall be liable for loss or damage arising 

or resulting from unseaworthiness unless caused by want of due diligence on the 

part of the carrier to make the ship seaworthy, and to secure that the ship is 

properly manned, equipped and supplied, and to make the holds, refrigerating and 

cool chambers and all other parts of the ship in which goods are carried fit and 

safe for their reception, carriage and preservation in accordance with the 

provisions of paragraph 1 of Article III. Whenever loss or damage has resulted 

from unseaworthiness the burden of proving the exercise of due diligence shall be 

on the carrier or other person claiming exemption under this article.  

2. Neither the carrier nor the ship shall be responsible for loss or damage 

arising or resulting from:  

(a) Act, neglect, or default of the master, mariner, pilot, or the servants of the 

carrier in the navigation or in the management of the ship.  

(b) Fire, unless caused by the actual fault or privity of the carrier.   

(c) Perils, dangers and accidents of the sea or other navigable waters.   

(d) Act of God.   

(e) Act of war.  

 (f) Act of public enemies 

(g) Arrest or restraint of princes, rulers or people, or seizure under legal 

process.   

(h) Quarantine restrictions.   

(i) Act or omission of the shipper or owner of the goods, his agent or 

representative.  

211 All Answers ltd, 'Contract Liability' (Lawteacher.net, September 2021) <https://www.lawteacher.net/free-
law-essays/contract-law/contract-liability.php?vref=1> accessed 14 September 2021. 
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(j) Strikes or lockouts or stoppage or restraint of labour from whatever cause, 

whether partial or general.  

(k) Riots and civil commotions.   

(l) Saving or attempting to save life or property at sea.   

(m) Wastage in bulk of weight or any other loss or damage arising from 

inherent defect, quality or vice of the goods.  

(n) Insufficiency of packing.   

(o) Insufficiency or inadequacy of marks.   

(p) Latent defects not discoverable by due diligence.  

(q) Any other cause arising without the actual fault or privity of the carrier, 

or without the fault or neglect of the agents or servants of the carrier, but the burden 

of proof shall be on the person claiming the benefit of this exception to show that 

neither the actual fault or privity of the carrier nor the fault or neglect of the agents 

or servants of the carrier contributed to the loss or damage.’ 211F

212 

The Rules has not made any references on whom the burden of proof lays on. Therefore, 

whoever claims must prove initially. The claimant is the one who must prove that the damage 

or loss has occurred from the fault of the carrier or the unseaworthiness in order to prove his 

allegation. It is then that the burden shifts, and the carrier must prove his practice of due 

diligence.212F

213 

With preparing a clean bill of lading, the carrier becomes the one who is responsible for 

any loss or damage. Since it is a prima facie responsibility of the carrier, shipper may plea 

against the carrier even if the loss or damage does not occur due to lack of due diligence.213F

214 

212 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 
Protocol. 
213 Francesco Berlingieri, ‘A comparative analysis of The Hague-Visby Rules, the Hamburg Rules and the 
Rotterdam Rules’ (2009) Paper delivered at the General Assembly of the AMD. 
214 Dorian Tozaj and Ermal Xhelilaj, ‘Hamburg rules V Hague Visby rules an English perspective.’ (2010) 11, 
no. 13. Universitatii Maritime Constanta. Analele 30. 
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3. The shipper shall not be responsible for loss or damage sustained by the 

carrier or the ship arising or resulting from any cause without the act, fault or 

neglect of the shipper, his agents or his servants.214F

215 

This provision is the second obligation for the shipper regulated in these rules. Apart from 

other liabilities of the shipper, this obligation is based on fault. In other words, the shipper is 

liable for the result only if it was caused by his/her fault.215F

216 Restating the fact that the shipper 

is also responsible for his/her agents, servants.  

…. 

‘6. Goods of an inflammable, explosive or dangerous nature to the shipment 

whereof the carrier, master or agent of the carrier has not consented with 

knowledge of their nature and character, may at any time before discharge be 

landed at any place, or destroyed or rendered innocuous by the carrier without 

compensation and the shipper of such goods shall be liable for all damages and 

expenses directly or indirectly arising out of or resulting from such shipment. If any 

such goods shipped with such knowledge and consent shall become a danger to the 

ship or cargo, they may in like manner be landed at any place or destroyed or 

rendered innocuous by the carrier without liability on the part of the carrier except 

to general average, if any.’ 216F

217 

The third and final obligation of the shipper is to inform the carrier regarding the nature 

of dangerous goods. If an acknowledgment and the consent are not received from the carrier, 

the shipper will be liable for any direct or indirect cause. This is a strict liability as well as the 

first obligation. 217F

218 

e.  Article 5 

‘A carrier shall be at liberty to surrender in whole or in part all or any of his 

rights and immunities or to increase any of his responsibilities and obligations 

215 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 
Protocol. 
216 Davıd J Ibbetson, ‘Fault and Absolute Liability in Pre-Modern Contract Law’ (1997) 18, no. 2 Journal of 
Legal History 1. 
217 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 
Protocol. 
218 Francesco Berlingieri, ‘A comparative analysis of The Hague-Visby Rules, the Hamburg Rules and the 
Rotterdam Rules’ (2009) Paper delivered at the General Assembly of the AMD. 
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under these Rules, provided such surrender or increase shall be embodied in the 

bill of lading issued to the shipper. The provisions of these Rules shall not be 

applicable to charter parties, but if bills of lading are issued in the case of a ship 

under a charter party they shall comply with the terms of these Rules. Nothing in 

these Rules shall be held to prevent the insertion in a bill of lading of any lawful 

provision regarding general average.’ 218F

219  

 

f. Article 10  

‘1. The provisions of this Convention shall apply to every bill of lading 

relating to the carriage of goods between ports in two different States if:  

a. the bill of lading is issued in a Contracting State, or  

b. the carriage is from a port in a Contracting State, or  

c. the Contract contained in or evidenced by the bill of lading provides that 

the rules of this Convention or legislation of any State giving effect to them are to 

govern the contract, whatever may be the nationality of the ship, the carrier, the 

shipper, the consignee, or any other interested person.  

Each Contracting State shall apply the provisions of this Convention to the 

bills of lading mentioned above. This Article shall not prevent a Contracting State 

from applying the Rules of this Convention to bills of lading not included in the 

preceding paragraphs.’ 219F

220 

Although this provision is to regulates the scope of application of the Hague-Visby Rules, 

due to the significant procedural steps of arbitration, parties have the right to determine the set 

of rules to apply.  

2. SDR Protocol  

‘5 (a) Unless the nature and value of such goods have been declared by the 

shipper before shipment and inserted in the bill of lading, neither the carrier nor 

219 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 
Protocol. 
220 ibid. 
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the ship shall in any event be or become liable for any loss or damage to or in 

connection with the goods in an amount exceeding the equivalent of 666.67 units of 

account per package or unit or units of account per kilo of gross weight of the goods 

lost or damaged, whichever is the higher.’ 220F

221 

… 

‘(d) The unit of account mentioned in this Article is the special drawing right 

as defined by the International Monetary Fund. The amounts mentioned in 

paragraph (a) of this paragraph shall be converted into national currency on the 

basis of the value of that currency on a date to be determined by the law of the 

Court seized of the case.’ 221F

222 

The Hague-Visby Rules set an alternative method to limit the liabilities depending on the 

weight of the cargo, which was initially related to the bulk cargoes. However, the determination 

has been confusing since the contractors had to convert from different currencies.222F

223 This 

problem was solved in 1979 with the Visby Protocols, 1979, by creating a new limitation 

system. the new system is based on the Special Drawing Right (SDR). 223F

224 

The Special Drawing Right was created by the International Monetary Fund in 1969 in 

order to supplement the official reserves of its member states. As a global reserve asset, the 

SDR is the equivalent of 0.888671 grams of fine gold, which by the time was equal to one USD. 

The value of the SDR is based on five different currencies: the U.S. dollar, the euro, the 

Japanese yen, the British pound sterling, and the Chinese renminbi. The value of the SDR with 

regards to the USD is determined on daily basis and declared on the official website of the 

IMF.224F

225 

221 ibid. 
222 ibid. 
223 Donaporn Chitcharoongkiat, ‘Will the United Nations Convention on Contracts for the International Carriage 
of Goods Wholly or Partly by Sea (The Rotterdam Rules) be a successful single legal solution to modern 
international trade by sea in the 21st century: a comparison of The Hague/Hague-Visby Rules, the Hamburg 
Rules and the Rotterdam Rules.’ (PhD diss., University of Aberdeen, 2013). 
224 ibid.  
225 'Special Drawing Rights (SDR)' (INTERNATIONAL MONETARY FUND, 2021) 
<https://www.imf.org/en/About/Factsheets/Sheets/2016/08/01/14/51/Special-Drawing-Right-SDR> accessed 8 
September 2021. 
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3. The Carriage of Goods by Sea Act 1971  

The United Kingdom incorporated the Hague-Visby Rules in 1971 with English Law by 

issuing a parliamentary act, the Carriage of Goods by Sea Act.225F

226 It must be stated that there 

have been amendments to the Rules during the incorporation. 226F

227  

a.  Article 1A 

Conversion of special drawing rights into sterling 

‘(1) For the purposes of Article IV of the Rules the value on a particular day 

of one special drawing right shall be treated as equal to such a sum in sterling as 

the International Monetary Fund have fixed as being the equivalent of one special 

drawing right— 

(a) for that day; or 

(b) if no sum has been so fixed for that day, for the last day before that day 

for which a sum has been so fixed. 

(2) A certificate given by or on behalf of the Treasury stating— 

(a)that a particular sum in sterling has been fixed as aforesaid for a 

particular day; or 

(b)that no sum has been so fixed for a particular day and that a particular 

sum in sterling has been so fixed for a day which is the last day for which a sum has 

been so fixed before the particular day, 

shall be conclusive evidence of those matters for the purposes of subsection 

(1) above; and a document purporting to be such a certificate shall in any 

proceedings be received in evidence and, unless the contrary is proved, be deemed 

to be such a certificate. 

(3) The Treasury may charge a reasonable fee for any certificate given in 

pursuance of subsection (2) above, and any fee received by the Treasury by virtue 

of this subsection shall be paid into the Consolidated Fund.’ 227F

228 

226 Dorian Tozaj and Ermal Xhelilaj, ‘Hamburg rules V Hague Visby rules an English perspective.’ (2010) 11, 
no. 13. Universitatii Maritime Constanta. Analele 30. 
227 ibid.  
228 The Carriage of Goods by Sea Act 1971. 
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b. Article 3 

Absolute warranty of seaworthiness not to be implied in contracts to which 

Rules apply 

‘There shall not be implied in any contract for the carriage of goods by sea 

to which the Rules apply by virtue of this Act any absolute undertaking by the 

carrier of the goods to provide a seaworthy ship.’ 228F

229 

 

 

 

 

229 ibid. 
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