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LETTER OF THE SECRETARY-GENERAL 

 

Distinguished participants, 

My name is Faik Yetgin, and it is my utmost pleasure to welcome you all to the tenth 

annual edition of Turkey’s premier moot court event, Model Courts of Justice. To 

commemorate ten years of Model Courts of Justice, we have tailored this year’s event to 

celebrate the achievements of international law and its development within the last century. 

Building on the theme of “the Past, Present, and Future of International Law”, each Court 

reflects a moment or movement in the progression of modern international law.  

As the only transnational body of its depth and breadth, the legal system of the European 

Union presents a unique example which could not be borne out of any other circumstances than 

the ones that produced this ‘ever closer union’. With its basis in consensus of Member States, 

the sui generis structure has arguably become a normative power in matters that extend beyond 

borders, its reasoning and processes closely modelled by third states and international 

organizations alike.  

The success of the European Court of Justice and its predecessors in the past six decades 

has also prompted experimentation in regional legal structures around the world, with none 

coming close to its legitimacy and reach. With the values it embodies and the model it presents 

for the future, it was an ideal pick for this year’s theme. This moot court also marks a first for 

Model Courts of Justice, with two concurring cases on intellectual property rights in the digital 

age. 

Ms Bervar Temel, our spectacularly diligent Under-Secretary-General responsible for 

this project, has executed every aspect flawlessly. Utilizing both her sincere interest in 

intellectual property law and her prior experience in practical matters, she has produced this 

magnificent literature review before you. Bervar has been an absolute joy to work with, and I 

can proudly say that I look forward to our future projects together. 

Sincerely, 

Faik Yetgin 

Under-Secretary-General 

  



LETTER OF THE UNDER-SECRETARY-GENERAL 

Distinguished guests, 

First of all, I would like to personally welcome you all to the 10th annual session of 

Model Courts of Justice! To introduce myself, my name is Bervar Temel and I am a senior 

student at Ankara University Faculty of Law. This year, it is my utmost pleasure to serve you 

as the Under-Secretary-General responsible for the European Court of Justice. 

Model Courts of Justice has been a truly high-grade event throughout its assiduous and 

talented teams for the last decade. Since it has brought the most significant experience not only 

to the participants but also to its teams, I feel lucky for being able to participate in both the 

academic and organisation teams in my unforgettable journey.  

As the judiciary organ of the European Union, the Court of Justice of the European Union 

is tasked with ensuring European Union law is correctly interpreted and applied in every 

Member State. In this edition of Model CJ, its subsidiary European Court of Justice will 

simulate two cases through a joined hearing. The Court is preparing to respond to the referred 

questions of the Bundesgerichtshof, the German Federal Court of Justice, primarily concerning 

the liability of the online platforms for the copyright infringements caused by independent 

users.  By clarifying the scope of the terms of ‘hosting privilege’ and ‘communication to the 

public’, the judgment will have crucial impacts on the interpretation of intellectual property 

law, data protection law, and e-commerce law.  

Before concluding my words, I would like to thank my colleagues, the academic team 

members, for their diligence, and our beloved Secretary-General Mr Faik Yetgin, the most 

understanding person I have ever known, for encouraging and supporting me in every step.  

Last but not least, I would like to share my gratitude towards our dedicated Director-General 

Ms Simay Demir and her excellent team for their efforts to make this event a worthy decennial. 

Yours truly, 

Bervar Temel,

Under-Secretary-General for the European Court of Justice 



TABLE OF CONTENTS 

 
I. INTRODUCTION TO EUROPEAN UNION LAW ..................................................... 5 

1. History ............................................................................................................................ 5 
2. Sources ......................................................................................................................... 11 

a. The Primary Sources .................................................................................................. 11 
b. Secondary Sources ..................................................................................................... 14 
c. General Principles ...................................................................................................... 17 

i. General Principles Inherent in All Organised Legal Systems .............................. 19 
ii. General principles inferred from the nature of the EU ........................................ 20 
iii. External sources derived from international commitments of the EU ................. 23 

3. The European Single Market ..................................................................................... 24 
a. Overview .................................................................................................................... 24 
b. The Digital Single Market ......................................................................................... 28 

4. Intellectual Property Rights under European Union Law ...................................... 33 
a. Overview .................................................................................................................... 33 
b. Patents ........................................................................................................................ 36 
c. Copyright and Related Rights .................................................................................... 38 
d. Trade Marks ............................................................................................................... 45 
e. Trade Secrets ............................................................................................................. 46 

II. THE COURT OF JUSTICE OF THE EUROPEAN UNION .................................... 48 
1. Introduction ................................................................................................................. 48 
2. Structure and Jurisdiction ......................................................................................... 50 

a. General Court ............................................................................................................. 50 
b. European Court of Justice .......................................................................................... 53 

III. CASE BEFORE THE COURT ..................................................................................... 57 
1. Overview ...................................................................................................................... 57 
2. Facts of the Case C-682/18 Frank Peterson v. Google LLC, Youtube LLC, 
Youtube Inc., Google Germany GmbH ............................................................................ 57 
3. Facts of the Case C-683/18 Elsevier Inc. v. Cyando AG .......................................... 59 
4. Claims........................................................................................................................... 61 

a. Claims of the Applicant Parties ................................................................................. 61 
i. Case C-682/18 ...................................................................................................... 61 
ii. Case C-682/18 ...................................................................................................... 61 

b. Claims of the Defendant Parties ............................................................................. 61 



i. Case C-682/18 ...................................................................................................... 61 
ii. Case C-683/18 ...................................................................................................... 62 

5. Established Agenda of the Court ............................................................................... 62 
IV. APPLICABLE LAW ...................................................................................................... 66 

1. EU Law ........................................................................................................................ 66 
a. Directive 2000/31/EC ................................................................................................ 66 

i. Article 14 .............................................................................................................. 66 
ii. Article 15 .............................................................................................................. 66 

b. Directive 2001/29/EC ............................................................................................. 67 
i. Article 3 ................................................................................................................ 67 
ii. Article 8 ................................................................................................................ 68 

c. Directive 2004/48/EC ................................................................................................ 68 
i. Article 11 .............................................................................................................. 68 
ii. Article 13 .............................................................................................................. 68 

2. Case-law ....................................................................................................................... 69 
a. Case C-160/15 - GS Media ........................................................................................ 69 
b. Case C-466/12- Svensson and Others ........................................................................ 71 

V. CONCLUSION ............................................................................................................... 72 
VI. BIBLIOGRAPHY ........................................................................................................... 73 
 

 

 



I. INTRODUCTION TO EUROPEAN UNION LAW

1. History

The idea of a united Europe is a recurrent and deep-rooted theme which took various

configurations over time in the long and often violent history of the old continent.0F

1 As put by 

Jean-Baptiste Duroselle, a renowned historian, four main archetypes of projects were tested 

time and again: unity by force, unity as a theory, unity in diversity, and unity through collective 

agreement; some of them overlapping at times.1F

2 The Holy Roman Emperors, Napoleon, Hitler, 

and others pursued, in sometimes horrifying methods, to accomplish a continental unity based 

variously on princely alliances, ethnic cohesion, ideology, or raw power. The European Union 

is unique, differing mainly in consent and authorisation being granted by the Member States 

and the structure and of the Union.2F

3 

Philosophers and political thinkers have also visualised a united Europe prevail over 

specific national interests and allegiances ever since the emergence of the modern state. For 

instance, ‘Plan of a Universal and Eternal Peace’ by Jeremy Bentham and the idea of a 

‘European Republic’ by J. J. Rousseau were forerunners of the concept. Additionally, the need 

for a stronger bond than religion to unite European countries was felt regarding approval 3F

4. 

Thus, from the eighteenth century, the formulation of new projects of peace and unity in Europe 

began through its radical reorganisation. Tempering the nationalist ethos that had turned to the 

leading principle of European political progress, the countries that formed the European 

Communities chose not to eliminate their statehood. Instead, they chose to restrict their 

sovereignty, which is the primary quality of a modern nation state, in favour of joint peace and 

economic integration.4F

5 The basis of this limitation was rooted in the tragic decades of the early 

twentieth century which two world wars, millions of deaths, and economic collapse. Therefore, 

the idea of a united Europe was solely a dream of philosophers and visionaries which 

unfortunately was derailed by outrageous wars.5F

6 The need for a peaceful and stable European 

continent in prosperity, and the loss its upper hand in the economic, cultural, and political world 

1  Desmond Dinan, Europe Recast: A History of European Union (2nd edition, Lynne Rienner Publishers, Inc 
2014). pp. 2-5 
2 Ibid. 
3 Anthony Arnull and Damian Chalmers (eds), The Oxford Handbook of European Union Law (Oxford University 
Press 2015). p. 7 
4 Robert Schütze, An Introduction to European Law (2nd edn, Cambridge University Press 2015).  
5 Ibid. 
6  Dan Vataman, History of the European Union (2010) 17 Lex ET Scientia International Journal. pp. 107-109 
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directed Europe to search for utilitarian solutions by reshaping the idea of unification.6F

7 In this 

manner, the European Union transformed from a utopia to reality-based mainly on an economic 

union facing challenges of the 21st century such as climate change, economic globalization, 

demographic change, and the need for sustainable energy sources collectively in order to 

reconstruct its existence.7 F

8 

In the aftermath of World War II, the movement for European integration re-emerged 

and was finally addressed in 1948 at the Congress of Europe, which was a gathering of over 

600 influential Europeans from sixteen countries.8F

9  Yet, the Schuman Declaration of 1950, 

which gave rise to the European Coal and Steel Community (ECSC), originated not from the 

European movement but in the narrow confines of the French economic planning office, 

headed by Jean Monnet. It was an imaginative response to the challenge of rapid German 

economic recovery at a time of worsening East-West conflict, satisfying differing US, French, 

and German needs and objectives. For leading French and German politicians at the time, the 

coalescence of European and national interests made sharing sovereignty irresistible and 

initiated a lengthy, unpredictable, and intriguing process of economic and political 

integration.9F

10 

In 1952, the European Coal and Steel Community (ECSC) came into being following the 

adoption of the Treaty of Paris by its six original members: Belgium, France, Germany, Italy, 

Luxembourg, and the Netherlands. Besides, the Court of Justice of the European Communities 

was set up in 1952 as part of the ECSC in order to launch a judicial body that will observe and 

ensure the application of Community law. The Court created a baseline for the Court of Justice 

of the European Union and contained individual courts that formed a basic structure 

comparable to the modern-day Court of Justice of the European Union.10F

11 Initially, the ECSC 

faced a big decline in demand for coal and steel in the post-war period, yet it functioned by 

striking the accurate equilibrium.11F

12 Subsequently, the Community arranged a response to the 

deep crisis of the coal and steel industry that carried out the essential industrial restructuring 

while simultaneously emphasizing the protection of the right of workers.12F

13  Although the 

7 Dinan (n 1). 
8 Ibid. 
9 Schütze (n 4). 
10 Arnull and Chalmer (n 3). 
11 Dinan (n 1). 
12Schütze (n 4). p.79 
13Ibid. 
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Community had been set up to integrate a single industrial sector within its limited framework, 

it made an important contribution to the stability, solidarity, and peace. 

The European Atomic Energy Community (EAEC) and the European Economic 

Community (EEC) were created as two additional Communities by the 1957 Treaties of Rome.  

The scope of the EEC was wider, even though the institutional model for the EEC was already 

provided by the ECSC. The EEC was designed to build an economic community while the 

ECSC was concerned only with creating a single market in coal and steel.13F

14 The main aims of 

the European Economic Community were generally economic, centred around forming a single 

‘common’ market in Europe, however, it was rather inadequate in this regard. It is important 

to note that, the single unified court was created to serve all three of the European Communities 

in 1957 with the Treaty of Rome. Besides, the ‘three Communities’ held only two institutions 

in common; the Assembly, which was later renamed the Parliament, and the European Court 

of Justice, until being merged by the Merger Treaty in 1967. Although the Merger, also called 

the Treaty of Brussels, brought the legislative, administrative, and the judicial bodies of the 

EAEC, the ECSC, and the EEC together, the three Communities proceeded in relative 

autonomy.14F

15 

In 1992, with the establishment of the Treaty on European Union (TEU), also known as 

the Treaty of Maastricht, another milestone had been reached in the path to the political 

integration of Europe. However, the treaty did not enter in force until 1993, since a range of 

obstacles had arisen in the ratification process. The treaty served as a new stage in the process 

of creating an ever closer union among the peoples of Europe’15F

16  at its own discretion. 

Although the treaty did not bring the progress to a conclusion, it was instrumental in 

establishing the European Union. The European Union did not replace the European 

Communities but instead placed it under the same roof as the particular methodology and forms 

of coordination. The Treaty on European Union not just amended the treaties establishing the 

European Communities but also, granted certain powers to the EU, which were classified into 

three groups and were commonly referred to as ‘the three pillars’.16F

17 

14 Jo Steiner, Lorna Woods, and Christian Twigg-Flesner, EU Law (9 edition, Oxford University Press 2006). p. 
90 
15Joshua C Fjelstul, The Evolution of European Union Law: A New Data Set on the Acquis Communautaire 
(2019) 20 European Union Politics. 107-137 
16 Treaty on European Union, Article A 
17 Brigid Laffan, ‘The European Union Polity: A Union of Regulative, Normative and Cognitive Pillars’ (2001) 8 
Journal of European Public Policy. pp.709-727 
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According to the European Community, which is the first pillar, the task of the 

Community was ensuring the functionality of the single market and promote, among other 

points, a harmonious, balanced, and sustainable advancement of economic activities, a high 

level of employment, and social protection and equality between men and women.17F

18  The 

Community sought these objectives and proceeded within the limits of its powers by building 

a common market and related systems as set out in Article 3 of the EC Treaty and by launching 

the economic and single financial policy as referred to in Article 4. Moreover, acts of the 

Community had to respect the principles of proportionality and subsidiarity in fields that were 

not covered by its exclusive jurisdiction.18F

19 

The Common Foreign and Security Policy (CFSP), which was the second pillar, covered 

the task of stating and implementing, by intergovernmental methods, a common foreign and 

security policy of the Union.19F

20 The Member States were to assist this policy effectively and 

utterly in a spirit of constancy and mutual solidarity. It aimed to safeguard the common values, 

collectivity, principal interests, and independence of the Union in observance with the 

principles of the United Nations Charter; in order to strengthen the security of the Union in all 

matters; promote international collaboration; enhance and reinforce democracy and the rule of 

law, and respect for human rights and fundamental rights and liberties.20F

21  

Cooperation in the fields of justice and home affairs was the third pillar and thereafter 

the objective of the Union was to improve common action in these areas by international 

approaches to provide citizens with a high standard of safety within a territory of security, 

justice, and freedom. The third pillar involved the following areas:  

• Combating serious crime, terrorism, intergovernmental fraud, and drug trafficking, 

• Orders and the practice of controls on crossing the external borders of the Community, 

• Common asylum policy, 

• Jurisdictive cooperation in criminal and civil matters, 

• Creation of a European Police Office (Europol) with a structure for exchanging data 

between national police powers, 

• Supervisory illicit immigration.21F

22 

18 Ibid. 
19 Ibid. 
20 Ina Sokolska, ‘The Maastricht and Amsterdam Treaties’ (2020) Fact Sheets on the European Union. 
21 Fjelstul (n 15). 
22 Arnull and Chamler (n 3). p.192 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 8



Therefore the ‘three pillars’ upon which the European Union was built consisted of the 

European Communities, cooperation between the Member States in common foreign and 

security policy, and lastly, cooperation between the Member States in justice and home 

affairs.22F

23  Furthermore, the Treaties of Amsterdam and Nice, signed in 1997 and 2001 

respectively, aimed to sustain the capacity of the EU. Hence, the two treaties emphasized the 

institutional reforms for effectual action even in a Union enlarged by a considerable number of 

new members.23F

24 

As a result of the subsequent criticism from several quarters, a debate on the future of the 

EU and institutional structure of the EU began. Later, on 15 December 2001 in Belgium, the 

Declaration on the Future of the European Union, in which the EU undertook to become more 

effective, democratic, and transparent was adopted by the Heads of State or Government. The 

first step was taken with the establishment of a European convention with the responsibility of 

drafting a European constitution in order to fulfil this duty.24F

25 In 2003, the draft of the Treaty 

drawn up with the convention was officially presented to the President of the European Council 

and adopted with several amendments.25F

26 

The European Union and the European Community were determined to turn into a new, 

single European Union that would be based upon a single constitutional treaty excluding the 

EAEC.26F

27  According to the constitution, although the EAEC would continue to be closely 

associated with the new EU, it would proceed as an independent Community. However, this 

attempt at a constitution failed in the ratification process performed by the national parliaments 

of Member States. After the initial votes in 13 of the then 25 Member States were in favour, 

the treaty was rejected in referendums in France with 54% against from a turnout of 69% and 

the Netherlands with 60% against from a turnout of 63% of total voters.27F

28 

In 2007, following a phase of reflection of almost 2 years, a new package of reforms was 

promoted, which represented a formal move away from the idea of a European constitution. 

According to the new proposals, all existing treaties would be withdrawn and replaced by a 

single text called the Treaty establishing a Constitution for Europe. Instead, a reform treaty was 

23 Alina Kaczorowska-Ireland,’European Union Law‘ (3 edition, Routledge 2013).   
24 Paul Craig and Gráinne de Búrca, ’EU Law: Text, Cases, and Materials‘ (OUP Oxford 2011). 
25Ibid. 
26 Vataman (n 6). 
27 Ibid. 
28 Steiner, Woods, and Twigg-Flesner (n 14). 
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drawn up, which, like the Treaties of Maastricht, Amsterdam and Nice before it, made essential 

changes to the existing EU treaties to strengthen the capacity of the EU to act within and outside 

the Union, increase its democratic legitimacy, and to enhance the efficiency of EU action 

overall.28F

29 This reform treaty was named the Treaty of Lisbon, after the place where it was 

signed, following the tradition. The treaty was drafted unusually rapidly, mainly as a result of 

the fact that the Heads of States and Governments themselves set out in detail, in the 

conclusions of the gathering of the European Council of 21 and 22 June 2007 in Brussels, how 

and to what extent the changes discussed for the reform treaty were to be incorporated into the 

already existing treaties.29F

30 The approach of the governments was unusual in that they did not 

limit themselves to general aspects to be applied by an international conference, but instead 

directly drew up the construction and scope of the changes to be made, and often set out the 

exact wording of each sentence. 

Finally, the treaty was officially signed by the Heads of State or Government of the then 

27 Member States of the EU. The Treaty of Lisbon unified the European Union and the 

European Community into a single European Union.30F

31 Reforms introduced by the Treaty of 

Lisbon may be summarised as:   

• The European Union which will hereafter have legal personality will replace the 

European Community, therefore, the ‘pillar’ structure will be revoked and a new 

institutional framework will be adopted. As a result, following the institutions to be 

renamed, the entire court system of the European Union will be described as the Court 

of Justice of the European Union; 

• The European Council officially will gain the status of an EU institution, hence will be 

separated from the Council of ministers.  

• The jurisdiction of the Court of Justice of the European Union will extend to the law of 

the European Union unless the Treaties provide otherwise.  Thus, the Court of Justice 

will acquire general jurisdiction to grant preliminary rulings in the area of security, 

justice, and freedom, as a result of the disappearance of the pillar system; 

• The legislative power of the European Parliament will be increased, as the codecision 

proceeding with the Council of the European Union is extended to almost all fields of 

29Klaus-Dieter Borchardt, The ABC of EU Law. (Publications Office of the European Union 2018). p.17 
30 Ibid. 
31 Ibid. p.18 
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policy. This procedure will be slightly amended and renamed as the ordinary legislative 

procedure.  

• The Commission of the European Communities will officially be renamed European 

Commission. 

• The Court of Justice will have jurisdiction upon the acts of the European Council, which 

the Treaty identifies as a separate institution; 
• The conditions for the admissibility of actions brought by individuals, against decisions 

of the institutions, bodies, offices or agencies of the European Union will be 

simplified.31F

32 

2. Sources 

The European Union has one of the most sophisticated and complex legal systems around 

the world. The Acquis Communautaire, also known as the corpus of EU law, comprises of 

collective international treaties, well over 100,000 legislative acts, and tens of thousands of 

court orders. The legal system of the European Union is deeply integrated with the internal 

legal systems of the Member States. Therefore, national courts interpret and apply EU law in 

domestic litigation, and national parliaments legislate to transpose EU law into national law.32F

33 

The two main sources of EU law can be categorised as primary law and secondary law. 

Primary law consists of treaties laying down the legal framework of the European Union while 

secondary law is composed of legal instruments based on the treaties, in particular: directives, 

regulations, agreements, decisions, the law developed by the European Court of Justice, and 

international law.33F

34 

a. The Primary Sources  

Primary sources are at the head of the hierarchal structure of sources of EU law which 

means all other sources are subordinate.34F

35 The superiority of the primary sources over other 

sources of EU law is empowered by the proscription of any revision of the Treaties, either by 

an action or an exercise of EU institutions or the Member States, outside the proceedings built 

in the Treaties.35F

36 In Case 43/75 Defrenne, the European Court of Justice refused the possibility 

32 Craig and Búrca (n 24). p.94 
33 Fjelstul (n 15). pp.670-681 

34 Borchardt (n 29). 
35 Arnull and Chalmers (n 3). p.120 
36 Ibid. 
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of revision of the Treaties as stated by Article 39 of the Vienna Convention on the Law of 

Treaties, which ensures that a revision of a specific treaty may be based on a common 

alignment of all contracting parties.36F

37 The Court decided that a minor variation of the Treaty 

may take place, without prejudice to other certain provisions comprised in the Treaty, merely 

based upon Article 48 of the TEU.37F

38 Therefore, the Member States have no authority to act by 

a common agreement to amend the Treaties outside the actual processes and hence exclude EU 

institutions from engaging in these processes. It should be noted that the ECJ has no 

competence to rule on the validity of primary sources, however, it has jurisdiction to interpret 

them. The validity of primary sources is identified in reference to, and accordance with, 

international law.38F

39 

The founding Treaties which are the Treaties of Rome of 25 March 1957 establishing the 

European Economic Community and the European Atomic Energy Community also known as 

the EAEC or the Euratom which entered into force on 1 January 1958 and their amendments 

constitute the primary sources of European Union Law.39F

40 In 2009, with the establishment of 

the Treaty of Lisbon, the TEU and the EC Treaty were renamed to become the Treaty on the 

Functioning of the European Union (TFEU).40F

41  Although the Treaty of Lisbon does not 

constitute a third treaty and contains only seven articles, it made the latest amendments to the 

TEU and the EC Treaty, especially with the first two articles.41F

42 

The founding Treaties, which are considered to ‘the constitutional Treaties’, are different 

from classical international treaties in several terms. This fact was recognised by the European 

Court of Justice in Case 26/62 Van Gend en Loos in which the Court declared that ‘this Treaty 

is more than an agreement which merely creates mutual obligations between the Contracting 

States’ and that ‘the Community constitutes a new legal order of international law’, which 

creates rights and obligations not only for the Member States but more significantly for their 

nationals ‘which become part of their legal heritage’.42F

43 The European Union was now founded 

on the TEU and the TFEU, as stated by the Article 1 of the TEU, which reads as follows: ‘The 

Union shall be founded on the present Treaty and on the Treaty on the Functioning of the 

37Defrenne v SABENA [1976] The European Court of Justice 43/75; 
Vienna Convention on the Law of Treaties, Article 39. 
38 Kaczorowska-Ireland (n 23) p.128 
39 Ibid. 
40 Craig and Búrca (n 24). p.83 
41 Kaczorowska-Ireland (n 23). 
42 Ibid. 
43 Van Gend en Loos v Administratie der Belastingen [1963] The European Court of Justice 26/62. 
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European Union. Those two Treaties shall have the same legal value.’43F

44  The article also 

underlines the equality between the TEU and TFEU, signifying the absence of hierarchy 

between them. The Common Foreign and Security Policy (CFSP) is still subject to the special 

rules, however, the fusion of the EU and the European Community beside the inhibition of the 

pillar structure resulted in the disappearance of any distinction between the two Treaties.44F

45 EU 

courts have jurisdiction to interpret both Treaties, with exceptions concerning items that are 

covered by the CFSP. Although neither Treaty precedes the other in the established hierarchy, 

the TEU, which comprises provisions on principles, values, fundamental human rights, 

objectives of the EU and provisions on the institutional framework of the EU, is essential to 

the interpretation of both Treaties, in particular of the TFEU which contains detailed provisions 

on the functioning of the EU.45F

46 

In accordance with the Article 2(2) of the Vienna Convention on the Law of Treaties, 

Protocols and Annexes to the founding Treaties or Treaties amending the founding Treaties 

have the same legitimate impact as the Treaties themselves. This condition is recognised by 

Article 51 of the TEU as well, which states that: ‘The Protocols and Annexes to the Treaties 

shall form an integral part thereof.’46F

47 The Protocols which save the Treaties themselves from 

being too long are considered as one of the primary sources of EU law.  

Sixty-five declarations of various kinds made during the conference in which the Treaty 

was adopted by a Member State or by the Member States, or EU institutions expressing their 

intention or views on a specific point, have been annexed to the Treaties. Declarations annexed 

to the Treaties are not legally binding as, unlike the Annexes and Protocols, they have not been 

incorporated into the Treaties by direct provisions.47F

48 In fact, they are annexed to the Final Acts 

of the Conferences adopting them, and not directly to the Treaties. Under Article 31 of the 

Single European Act, and Article L of the TEU, declarations annexed to those two Treaties 

were distinctly excepted from the jurisdiction of the European Court of Justice, thus, the ECJ 

had no authorisation to interpret them. Declarations were prevented from acquiring any legal 

effect or giving rise to an obligation, by the determined nature of EU law.48F

49 As a consequence, 

declarations cannot be categorised as EU acts, as they are not contained by any EU Treaties, 

44Treaty on European Union, Article 1. 
45 Kackzorowska-Ireland (n 23). p.120 
46 Ibid. 
47 Treaty on European Union, Article 52. 
48 Arnull and Chalmers (n 3). p.379 
49 Ibid. 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 13



and they cannot limit, exclude, or revise the legal effect of the EU Treaties. In Case 354/04P 

Gestoras, the ECJ rejected to give any legal effect to a declaration. Also, in Case 49/02 

Heidelberger, the Court decided that declarations may not be used to interpret a provision of 

secondary legislation unless a specific reference is made in the statement of the regarding 

provision. Besides, acts of accession which are similar to the Treaties from the perspective of 

the legal effect they produce, are legally binding.49F

50  

In some circumstances, the Treaties ensure that acts adopted by the Council or by the 

Council and the European Parliament will not come into force until confirmed by the Member 

States under their special constitutional conditions.50F

51 Some examples are decisions concerning 

the system of own resources of the EU as stated by Article 311 of the TFEU and decisions 

concerning the election to the European Parliament by direct universal suffrage which is 

mentioned by Article 223(1) of the TFEU. These acts are classified as primary sources of EU 

law, bearing in mind that national parliaments also participate in the process of adoption. As a 

result of considering them as primary sources of EU law, the ECJ has no jurisdiction to evaluate 

their validity although it is authorised to interpret them. Acts amending EU Treaties under the 

simplified revision procedures, when they fulfil the requirements for their validity, become part 

of primary sources of EU law.51F

52 

b. Secondary Sources 

Under the control of the Treaties, Member States have granted remarkable legislative 

powers to EU institutions which empowers them to exercise the provisions of the Treaties and 

hence give absolute effect to EU law and policies.52F

53 The Treaty of Lisbon, which is the first 

Treaty that refers to legislative acts adopted by EU institutions, justifies, clarifies, and provides 

for the hierarchy of secondary sources. It preserves regulations, directives, and decisions as 

legally binding instruments for legislative acts and non-legislative acts. In this respect, Article 

288 of the TFEU states that EU institutions ‘shall adopt regulations, directives, decisions, 

recommendations and opinions.’53F

54 Nevertheless, the same provision manifestly itemises that 

recommendations and opinions have no binding force, however, recommendations and 

opinions are adopted in areas in which the EU has no legislative powers, or when a transitional 

50 Kaczorowska-Ireland (n 23). p.121 
51 Ibid. 
52 Ibid. 
53 Borchardt (n 29).  
54 Treaty on the Functioning of the European Union, Article 288. 
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period is required in order to achieve a specific stage at which EU institutions will be 

empowered to adopt binding measures.54F

55 As a result of the lack of the binding effect, they are 

neither legal acts nor considered direct sources of EU law, yet ’legal acts adopted by legislative 

procedure shall constitute legislative acts.’ as stated by Article 289(3) of the TFEU.55F

56 Hence, 

acts adopted in accordance with the standard legislative procedure and exclusive legislative 

procedures are to be regarded as legislative acts. Legislative acts are to be distinguished from 

non-legislative acts, which are of two forms:56F

57  

• Delegated acts under the statement of Article 290(1) of the TFEU: ‘A legislative act 

may delegate to the Commission the power to adopt non-legislative acts of general 

application to supplement or amend certain non-essential elements of the legislative 

act.’57F

58 

•  Implementing acts which are defined in Article 290 (2) of the TFEU as follows: ‘Where 

uniform conditions for implementing legally binding Union acts are needed, those acts 

shall confer implementing powers on the Commission, or, in duly justified specific cases 

and in the cases provided for in Articles 24 and 26 of the Treaty on European Union, 

on the Council.’58F

59 

 The Treaty of Lisbon hence establishes a hierarchy of secondary sources of EU law in 

that a distinction is made between those binding acts which are adopted on the basis of the 

Treaties and referred to in Article 289 of the TFEU as legislative acts and those binding acts 

which are adopted based on secondary acts.59F

60 The latter are either nominated or implementing 

acts and are subordinate to legislative acts. Legislative and non-legislative acts may take the 

form of regulations, directives, or decisions and they do not have a superior-subordinate 

relationship amongst themselves. As a result, a regulation may reform a directive in case of the 

authorisation by the relevant provision of the Treaty.60F

61 

Legislative acts constitute the acts which are adopted by the standard or special 

legislative procedure as specified by the Article 289 of the TFEU yet, Article 289(4) of the 

TFEU, provides a significant clarification.61F

62 Acts that are adopted on the basis of the Treaties 

55 Kaczorowska-Ireland (n 23). p.131 
56 Treaty on the Functioning of the European Union, Article 289. 
57 Steiner, Woods, and Twigg-Flesner (n 14). p.98 
58 Treaty on the Functioning of the European Union, Article 290 (1). 
59 Treaty on the Functioning of the European Union, Article 290 (2). 
60 Schütze (n 4). p.125 
61 Ibid. 
62 Borchardt (n 29). 
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according to special rules provided for in the Treaties are to be regarded as legislative acts 

regardless of legislative procedures of their adaption. The Treaty of Lisbon enacted a rigid 

categorisation of legislative acts in that once they are adopted under the standard legislative 

procedure, or a special legislative procedure, they are deemed to be legislative acts irrespective 

of their scope. In conclusion, if the content of a legislative act is solely administrative in nature 

it will nonetheless be defined as a legislative act. On the other hand, if the scope of an 

administrative act is of general application it shall not be defined as a legislative act.62F

63  

The most important acts of the EU is formed by the regulations since they ensure 

uniformity of resolution on a specific point of law throughout the EU also, they apply erga 

omnes, in other words, concerning everyone and at the same time in all Member States. Article 

288 of the TFEU determines regulations in the following terms: ‘A regulation shall have 

general application. It shall be binding in its entirety and directly applicable in all Member 

States.’63F

64  In Case 101/76 Koninklijke Scholten Honing, the ECJ explained this feature of 

regulation by submitting that it applies ‘to objectively determine situations and produces legal 

effects with regards to persons described in a generalised and abstract manner’.64F

65 In general, 

regulations are expressed abstract terms, and the capability of determining the number, or even 

identity, of the persons affected by a measure, does not challenge its nature as a regulation, 

provided that the class of those potentially within the scope of application is not closed at the 

time of adoption.65F

66 

Regulations have a binding effect in their entirety. In other words, their partial or 

selective implementation is forbidden under EU law. 66F

67 Also, modification or adjunction of a 

regulation, or the establishment of any national legislation capable of affecting the content or 

scope of application, will infringe EU law. The well-established principles stated above acquire 

particular importance in the case of a partial regulation.67F

68 In case of a requirement of necessary 

measures from the Member States, within a positive assertion or a reference to administrative 

provisions, EU regulations are incomplete. National measures are subsidiary to the provisions 

covered in regulation and must neither transform them nor preclude their uniform application 

63 Ibid. 
64 Treaty on the Functioning of the European Union, Article 288. 
65 Koninklijke Scholten Honig NV v Council and Commission of the European Communities [1977] The European 
Court of Justice 101/76. 
66 Schütze (n 4). 
67 Kaczorowska-Ireland (n 23). p.130 
68 Ibid. 
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through the EU. Otherwise, the European Commission is demanded to adopt implementing 

measures.68F

69 

Regulations are directly applicable in all Member States since they become involved by 

the domestic law of the Member States as soon as they become practicable.69F

70 Member States 

which adopt the dualist model of reception of international law into domestic law must not take 

measures altering regulations into their national legal systems either by enacting them or 

adopting separate national measures. In any event, a Member State is forbidden from taking 

any national implementing measures that obscure the essence of an EU regulation.70F

71 

c. General Principles  

The general principles of European Union law possess a special place in “judicial 

legislation” and consist of unwritten rules of law which judges of the European Court of Justice 

have jurisdiction over the application but not the creation. General principles function to avoid 

denial of justice, strengthen the consistency of EU law, and fill the legal gaps in EU law.71F

72 

Judges of the European Court of Justice are authorised by Article 340(2) to apply general 

principles common to the laws of the Member States in order to define the non-contractual 

liability of the EU. Nonetheless, the ECJ has not restricted the application of the general 

principles to this area but has applied them to all perspectives of EU law. 

In formulating general principles, the ECJ was inspired by many sources including the 

following: 

• national laws of the Member States, by determining general principles common to the 

laws of the Member States;  

• public international law and its general principles inherent in all methodic legal 

systems; 

• EU law by inferring the general principles from the essence of the EU, and; 

• international conventions on the protection of fundamental rights.72F

73 

i. General Principles Common to the Laws of the Member States 

Recognition by the legal systems of all Member States does not represent a mandatory 

condition for a general principle. Therefore, if several national legal systems have a common 

69 Schütze (n 4). 
70 Arnull and Chalmer (n 3). pp. 195-197 
71 Ibid. 
72 Kaczorowska-Ireland (n 23). p.121 
73 Ibid. 
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principle, it is adequate; although ‘non-negligible divergences’ form an obstacle to its 

recognition.  A-G Slynn in Case 155/79 AM clarified how the ECJ discovers unwritten 

principles of EU law by referring to Hans Kutscher, a former judge of the ECJ.  

‘…when the Court interprets or supplements Community law on a 

comparative law basis it is not obliged to take the minimum which the national 

solutions have in common, or their arithmetic means or the solution produced by 

a majority of the legal systems as the basis of its decision. The Court has to weigh 

up and evaluate the particular problem and search for the ‘best’ and ‘most 

appropriate’ solution. The best possible solution is the one which meets the specific 

objectives and basic principles of the [EU] . . in the most satisfactory way.’73F

74 

The discovery of general principles common to the Member States based upon a 

comparative examination of national laws of the Member States refrains from any 

mathematical or mechanical approach directing to the least common denominator, as stated 

below. On the other hand, the spirit, general features, and the evolution of national laws are 

acknowledged by the ECJ. The Judges may be inspired from the general recognition by the 

legal systems of Member States, or even by the lack of general recognition. In the procedure 

of discovering general principles, the ECJ is allowed to choose the most suitable form from the 

perspective of the objectives, ensuring the substance of fundamental rights is left undamaged. 

For instance, in the past, it has recognised a principle that was rejected by all Member States 

except one and rejected a principle common to national laws of all Member States, but contrary 

to the provisions of EU law.74F

75 When a national principle is incorporated into EU law by the 

ECJ, it turns into an autonomous, independent principle that may have a separate meaning from 

one known to national laws. Among the principles common to the national laws of the Member 

States, the ECJ has discovered and adopted the principles including the principle of the 

hierarchy of legal measures which enable distinguishing between legislative acts themselves 

and the measures necessary for their implementation. The principle of the prohibition of unjust 

enrichment and the principle of access to the legal process has been adopted in the context as 

well.75F

76 

74 AM & S Europe Limited v Commission of the European Communities [1981] The European Court of Justice 
155/79. 
75 Kaczorowska-Ireland (n 23). p.122 
76 Craig and Búrca (n 24). 
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i. General Principles Inherent in All Organised Legal Systems 

The establishment of a new international legal order by the Union did not prohibit the 

ECJ from referring to the general principles of public international law. Indeed, some of them, 

such as the principle of compatibility of successive conventional obligations and the right of 

nationals to enter and remain in the territory of their own country, have been endorsed by the 

ECJ.76F

77 

The principle of legal certainty, which is the most significant principle of public 

international law recognised by the ECJ, remains vague. According to the perspective of EU 

legislation, it refers to the clarity and precision of law and its legal inclusion, especially in its 

implementation to financial subjects. Furthermore, all EU acts aimed at producing legal effects 

must be adopted on a proper legal basis. At the national level, it means that national legislation 

implementing EU law must be worded in such a way as to be understandable to those concerned 

as to the content of their rights and obligations.77F

78  The ECJ has given a concrete scope of 

application to the principle of legal certainty in order to escape the tautological nature of the 

principle and to clarify the content. As a result, under the principle of legal certainty, the 

following rules have been established by the ECJ: 

• the principle of non-retroactivity of administrative acts;  

• the principle of patere legem under this principle an authority which has made a law for 

others must itself follow that law;  

• the principle of good faith, which expects that EU institutions, especially in administrative 

and contractual affairs, act in relevance with that principle;  

• the principle of attained or vested rights; 

• and the principle of legitimate expectations which means that those who act in good faith 

based upon the law as it is or seems to be should not be frustrated in their prospect. This 

principle has given rise to many cases in the content of commercial activities of individuals 

and undertakings.78F

79 

General principles which are adopted from public international law address the 

procedural rights necessary to safeguard the protection of substantive rights, such as the right 

to defence and especially to a fair hearing in administrative procedures, including the right to 

77 John Fairhurst, Law of the European Union (8 edition, Longman Pub Group 2010). 
78 Steiner, Woods, and Twigg-Fleshner (n 14). p.131 
79 Kaczorowska-Ireland (n 23). p.124 
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be heard before the Commission in competition cases in the point of the preliminary enquiry 

and before the European Union courts, and the rejection to recognise the potential of an unusual 

appeal without any written text.79F

80 

ii. General principles inferred from the nature of the EU 

The European Court of Justice has inferred from the definite nature of the European 

Union, the objectives, and the content of the Treaties a specific number of principles well-

rooted in EU law. In this regard, in Case 353/92 Greece v Council, the ECJ refused the principle 

of EU preference which had been recognised as a general principle of EU law in recent 

decisions. Hence the fact that the list of general principles is not exhaustive or absolute has 

been indicated. General principles inferred from the nature of the EU consist of the principles 

of direct applicability, direct effect, the effectiveness of EU law, the supremacy of EU law, and 

the principle of the liability of Member States in damages for breaches of EU law vis-à-vis 

individuals. They originate from the objectives of the Treaties and have been advanced by the 

ECJ to sustain effective enforcement of EU law with the national legal systems of the Member 

States.80F

81  

The principle of subsidiarity in the context of social organisation signifies that decisions 

affecting individuals should always be taken at the lowest practical grade, as closely as possible 

to the individuals interested and that in those fields where individuals are the most qualified to 

decide for themselves, their attempts shall not be restrained by any authority.81F

82 The principle 

of subsidiarity has its constitutional and political dimension in federations that allocate powers 

between federal and local authorities for balancing between the needs of the federation and the 

safeguard of the interests of members of the federation. Thus, the principles decide which 

powers should be shared between federal and local levels, which should be exercised at the 

federal level, and which should be within the special competence of the local authority. The 

theory of subsidiarity is elusive where it is defined as a principle to allocate power upwards 

along with downwards, but incorporates an assumption in favour of allocation downwards in 

case of doubt. The principle of subsidiarity is not equivalent to decentralisation since it admits 

degrees of implementation of powers. This is also applicable for the EU, despite it not being a 

federation. The principle implies that decisions shall always be taken at the lowest operative 

level, thus, in the case of the EU, leaves the EU to pay attention to the fundamental and vital 

80 Ibid. 
81 Fairhurst (n 77). p.141 
82 Ibid. 
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matters.  The principle of subsidiarity allows the participation of public authorities in executive 

processes while ensuring the integrity of the EU. Therefore, the balance of power between the 

Member States and the EU is ensured and the burden of proof is imposed upon the EU 

institutions which shall confirm that an action is required to be taken at the EU level. Under 

the Treaty of Lisbon, the control of subsidiarity by national parliaments strengthen the 

democratic validity of the EU. 82F

83 

The principle of solidarity which is required in the internal and external relations of the 

Member States has been developed and recognised by the Treaty of Maastricht. The Treaty of 

Lisbon elaborated the principle under Article 222 which states that in all situations where a 

Member State is the target of a terrorist attack or victim of a natural or human-made 

catastrophe, other Member States and the EU are obliged to assist the concerned Member State. 

Under Article 42(7) of the TEU, when a Member State is the victim of armed violence in its 

district, the other Member States have the responsibility to aid the Member State certainly 

following Article 51 of the United Nations Charter. The derived principle of solidarity clarifies 

that all Member States should promote the harmonious advancement of the Union hence the 

principle of solidarity strengthens economic and social association within the EU and the 

engagement of all Member States to the foreign policy of the EU. This principle and the 

principle of loyal cooperation between EU institutions and the Member States, and between 

the Member States themselves are inferred from the nature of the EU.83F

84 

The principle of equality has essential importance to the EU since it evokes not only 

equality between the Member States but also equality in the treatment of the EU citizens. 

Article 9 of the TEU states: ‘In all its activities, the Union shall observe the principle of the 

equality of its citizens, who shall receive equal attention from its institutions, bodies, offices 

and agencies.’84F

85  Therefore, the Treaties forbids all forms of discrimination based on 

nationality and extends the principle of non-discrimination to prohibit discrimination based on 

sex, ethnic or racial origin, religion or belief, age, disability, and sexual orientation with Article 

19 TFEU. Moreover, Article 2 of the TEU presents equality between women and men and 

constitutes a fundamental emphasis on which the Union is built.85F

86 

83 Craig and Búrca (n 24). p.116 
84 Ibid. 
85 Treaty on European Union, Article 9. 
86 Fairhurst (n 77). p.318 
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The principle of proportionality was known only to German law but has become a general 

principle of EU law as it responds to the needs of the EU legal order. The principle of 

proportionality can be defined as an instrument for the equalising of conflicting interests to 

determine which are to be given precedence. Thereupon, identifying the relevant interests and 

granting them some value is the first phase in the application of the principle of 

proportionality.86F

87 At the least, the principle of proportionality implies that a measure, whether 

adopted by a Member State or an EU institution, shall be subject to two tests: the test of 

sufficiency, which assesses whether the means chosen are proper to achieve a specific end, and 

the necessity test, which requires an assessment of whether a less inhibitive measure is 

available to attain the same objective as that which has been chosen by an EU institution or a 

Member State. After all, the least onerous measure which causes least hardship or impediment 

must be selected. A third test is often added which states whether a measure has imputed an 

immoderate burden on an individual.  

The ECJ evaluates the principle of proportionality in various manners depending upon 

the fields of law and the substance of conflicting interests on the spot. In fields where the EU 

institutions enjoy a large degree of discretion, which contains political, social, and economic 

choices on their part, and in which they are called upon to assure combined assessments such 

as measures regarding the protection of public health, the Court will tend not to interfere unless 

there is blatant and bold infringement of the principle.87F

88 

The principle of conferral stated by Article 5(1) of the TEU as ‘the limits of Union 

competences are governed by the principle of conferral’. This means the Union shall act ‘only 

within the limits of the competences conferred upon it by the Member States in the Treaties to 

attain the objectives set out therein’.88F

89 Lastly, general principles reflecting the philosophy of 

the internal market which are the principles of the free movement of goods, people, services, 

and capital, the principle of the homogeneity of the internal market, the principles regarding 

competition law are solidly connected to the formal functioning of the internal market. 

The European Court of Justice had found resources of inspiration for adopting the 

compass of protection of fundamental rights under EU law in constitutional custom common 

to the Member States, the European Court of Human Rights, and other international 

conventions which the Member States have confirmed and the Charter of fundamental rights 

87 Ibid. 
88 Steiner, Woods, and Twigg-Fleshner (n 14). pp. 128-130 
89 Treaty on European Union, Article 5. 
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of the European Union. (CFREU). With the entry into force of the ToL, the CFREU became a 

primary source of EU law. Nevertheless, the existence of the CFREU does not express that the 

ECJ will be prevented from acknowledging the existence of fundamental rights along with 

those built out in the CFREU. Indeed, Article 6(3) of the  TEU states: ‘Fundamental rights, as 

guaranteed by the European Convention for the Protection of Human Rights and Fundamental 

Freedoms and as they result from the constitutional traditions common to the Member States, 

shall constitute general principles of the Union’s law.’ 

iii. External sources derived from international commitments of the EU 

International agreements which entered into force through agreement by the European 

Union with third states or international organisation have a binding effect upon the Member 

States and the EU institutions through the agency of Article 216(2) of the TFEU. This provision 

is contrary to the general principle of public international law which states that only contracting 

parties to an international agreement are bound by it. However, the European Court of Justice 

granted that the provisions of international agreements to which the EU is a contracting party 

create a component segment of the EU legal order in Case 181/73 Haegeman v Belgium.89F

90 In 

Case 270/80 Polydor, Advocate General Rozes expressed that an act by which the Council 

expresses the willingness of the Union to be bound by an international agreement if such an act 

is adopted alters neither the nature nor legal impacts of an international agreement but has 

merely ‘instrumental’ character.90F

91  If an international agreement to which the EU is a 

contracting party provides for the adoption of a body authorised to supervise or monitor its 

appropriate functioning, or its uniform application in all contracting States, then any decisions 

are taken by such a body also form a component segment of the EU legal order. Additionally, 

the same applies to recommendations of such bodies as a result of their ‘direct link’ with an 

international agreement. The ECJ admits the supremacy of international agreements settled 

between the EU and third States or international organisations since their relevance with the 

Treaties can be confirmed either before or after their conclusion. 

In the hierarchy of sources, general principles either take part within primary sources or 

are inferior to them while simultaneously preceding all other sources depending on their origin. 

Some general principles are plainly stated in the Treaties and some are included in the CFREU, 

and are, hence, primary sources of EU law. It should be noted that many general principles of 

90 R & V Haegeman v Belgian State [1974] The European Court of Justice 181/73. 
91 Polydor and Others v Harlequin and Others [1982] European Court of Justice 270/80. 
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EU law, due to their significance in the EU legal system, have, with time, been consolidated 

into the Treaties. Unwritten principles have therefore gradually turned into written principles 

as is customary in continental legal tradition, and thus, have taken their place within the 

highest-ranking sources of EU law.91F

92 

3. The European Single Market  

a. Overview 

The creation of the common market constitutes one of the main objectives of the 

European Union, hence, specific provisions were included in Article 3 of the Treaty 

establishing the European Community in order to fulfil this duty. The Article mainly referred 

to the prohibition of customs duties, common trade policy and common policies in specific 

fields while underlying the value of the proximity of laws of the Member States to the required 

level for the operation of the common market yet, limited-expression compare to the adopted 

internal market currently. 92F

93  Following the Single European Act (SEA), another term was 

introduced, that of an internal market. Article 14 of the SEA defines the internal market as an 

area without internal frontiers in which the free movement of goods, persons, services and 

capital is ensured in accordance with the provisions of the Treaty 93F

94  which are referred to 

collectively as the four freedoms. 94F

95 The common market not only includes the four freedoms 

but also addresses common commercial policy and competition approaches. On this basis, it 

could be said that the term common market is slightly broader than internal market . However, 

the European Court of Justice has, de facto, not made a distinction between the terms.95F

96 

The free movement of goods has been defined as the cornerstone of the common market, 

as a fundamental freedom. Access for goods to a unique, European-wide market increases 

economic capability, therefore, creates a primary motive for membership for the many Member 

States. The free play of market forces within the larger market would expand customer choice 

and maximise the competitiveness of the Union in world markets. However, it was crucial to 

restrain distortions of competition resulting from different national rules regulating trade with 

third countries by presenting a common commercial front to the outside world, since the 

92 Ibid. 
93Margot Horspool and Matthew Humphreys, European Union Law (Oxford University Press; 7th Edition 2012).; 
The Single European Act, Article 3. 
94 The Single European Act, Article 14 
95 Ibid. 
96 Steiner, Woods, and Twigg-Flesner (n 14). p.345 
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freedom of movement was aimed to implement to all goods, containing goods imported from 

outside the Union.96F

97 The free movement of goods is one of the economic freedoms launched 

by the EC Treaty which clarified scope and substance of the principle by forbidding unjustified 

limitations on intra-EU commerce. Currently, harmonised legislation in many areas has 

declared the sense of the internal market and has thereby enframed the principle of the free 

movement of goods in concrete phrases for particular products. Nonetheless, the principal 

function of the Treaty principle as a main anchor and safety net for the internal market remains 

unamended. The free movement of goods is not a supreme value, hence, in specific 

circumstances, certain overriding political purposes may necessitate limitations or even 

prohibition, which while restraining free trade, satisfy preceding collective priorities such as 

public health or protection of the environment. Further, due to major movement such as that 

towards ’greening’ free market practices emphasise the fact that grounds for justification may 

differ over time. It is thus a constant duty, when implementing EU law, to correlate different, 

sometimes competing, objectives and to ensure that a balanced, proportionate strategy is 

applied.97F

98  

The free movement of people forms a complex fundamental freedom which includes the 

free movement of workers, the freedom of establishment for the self-employed as well as 

companies, and the movement right to all citizens of the Union which has been granted by the 

EU treaties. It has evolved in meaning since the outset of the concept, which was launched by 

the first provisions on the subject, in the 1957 Treaty establishing the European Economic 

Community.98F

99  The Treaty contained the free movement of establishment and freedom of 

workers, and hence individuals as employees or service providers. Thereafter the Treaty of 

Maastricht organised the notion of EU citizenship to be utilised automatically by each and 

every citizen of the Member States. The Lisbon Treaty confirmed this right and the EU 

citizenship that assists the right of persons to move freely within the territory of the Member 

States, which is also covered in the general provisions on the Area of Freedom, Security and 

Justice. The landmark in establishing an internal market with free movement of persons was 

the consequence of the two Schengen agreements, the Agreement proper of 14 June 1985, and 

the Convention implementing the Schengen Agreement, which was entered into force on 26 

97 Ibid. p.346 
98 Craig and Búrca (n 24). p.857 
99 Kaczorowska-Ireland (n 23). 
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March 1995.99F

100 In the beginning, the Schengen implementing Convention that was signed only 

by Belgium, France, Germany, Luxembourg, and the Netherlands was based upon diplomatic 

cooperation into the Treaties which has recently been subject to legislative and jurisdictive 

scrutiny.100F

101  The achievements of Schengen area contain the termination of national border 

controls for all persons, a common visa approach for short stays, police and judicial 

cooperation, measures to reinforce external border control, and the adoption of the Schengen 

Information System.101F

102 

While the Schengen area is widely considered as one of the essential achievements of the 

European Union, it has recently been placed under considerable strain by the unprecedented 

influx of migrants and refugees into the European Union. From September 2015, the sheer 

number of new entrances directed variant Member States to temporarily re-establish checks at 

the internal Schengen borders. While all the temporary border checks have been in accordance 

with the statutes in the Schengen Borders Code, this marks the first time in the history of 

Schengen that temporary border checks have been instituted on such a dimension. A further 

challenge comes in the shape of terrorist invasions, revealing the adversity of determination of 

the entrance and circulation of terrorists throughout the Schengen area. The ongoing challenges 

have promoted for underlining the inextricable connection between free movement inside those 

external borders and have led to a series of new preventions, and potent external border 

government, both to advance security checks on persons entering the Schengen area and to 

develop external border management.102F

103 

The freedom of establishment covers the right to take up and seek activities as a self-

employed person and to build up and operate undertakings, for a persistent activity of 

determined and continuous nature, under the same terms as those provided by the law of the 

Member State concerned respecting establishment for its own citizens. Freedom to provide 

services includes all of the services normally ensured for remuneration unless they are 

governed by the provisions regarding the freedom of movement of goods, capital, and persons. 

The person providing a ‘service’ may, in order to do so, seek their activity in the Member State 

where the service is supplied, under the same conditions as are imposed to concerned person 

by that Member State.103F

104 

100 Ibid. 
101 Steiner, Woods and Twigg-Fleshner (n 14).  
102 Arnull and Chalmers (n 3). p.114 
103 Ibid. 
104 Horspool and Humphreys (n 93). p.371  
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The free movement of capital is an integral component of European integration as the 

fourth freedom. The Treaty provisions on capital movements work directly towards adopting 

an operational internal market. Especially amongst the provisions on free movement, the Treaty 

rules on capital also implement externally to coordinate capital movements between the 

Member States and third countries thus, reach of the capital provisions is not solely 

geographical. The free movement of capital is closely interlaced with the realization of larger 

economic and political targets of European integration mainly, economic and monetary 

unification and, in the area of counter-terrorism, freedom, and security and justice.104F

105  The 

regulation of intra-EU capital movements is now very much in line with established trends 

across the Treaty freedoms. Intra-EU liberalization is driven by the Court of Justice and is 

shaped by an increasingly shared language of ‘restrictions’ on intra-EU movement and 

proportionate ‘overriding public interest objectives’. Transposing established principles to the 

capital sphere, the Court has extended the reach of the internal market into new areas. This has 

assisted not only the profits of corporate actors but also added significantly to the body of rights 

enjoyed by Union citizens and others. Tension over the outer limits of the jurisprudence of 

Court on Article 63(1) of the TFE, a reoccurring theme across the Treaty freedoms, is largely 

included within a definite regulatory strand of EU corporate management: the ‘golden 

shares’105F

106 case law. In the external content, a rising expanded area, the Court stands also at the 

centre-ground of the liberalization course.106F

107  

Under the TFEU, activities connected with the utilization of official authority are 

dispensed from freedom of establishment and provision of services. Nevertheless, this 

exclusion is constricted by a restrictive interpretation: exclusions can contain merely the 

definite activities and functions which apply the exercise of authority.107F

108 Moreover, an entire 

profession can be excepted only in case of a dedication of an entire activity to the exercise of 

official authority, or a dedication of inseparable of a part to the exercise of public authority. 

Exceptions allow the Member States to dispense the production of or trade in war material and 

to hold rules for non-nationals regarding public security, public health or public policy.108F

109 

105 Ibid.. 
106 Treaty on European Union 
107 Steiner, Woods, and Twigg-Fleshner (n 14). 
108 Craig and Búrca  (n 24). 
109 Ibid. 
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Consequently, it is important to put that European Union establish an online network 

named as the ‘SOLVIT’ in order to assist EU citizens and undertakings to find out-of-court 

solutions to issues relating to any feature of the single market. The system provides a ‘SOLVIT 

centre’ to each Member State that Each Member State has its ‘SOLVIT centre’ which attempts 

to find a resolution that has no binding effect, within ten weeks.109F

110  However, a suggested 

solution resolves issues related to the misapplication of internal market law by public 

authorities of the Member State interested. Therefore, as a matter of the fact that the submission 

of a matter to SOLVIT does not interrupt any administrative or civil procedures, the network 

increases the ways which the EU pursue to revoke hindrances to the realisation of the internal 

market.110F

111 

b. The Digital Single Market 

Regardless of its definition or name, the digital single market expresses a fundamental 

feature of the European Union and has evolved seriously in the past decades especially with 

the pursued efforts of Jacques Delors, who made the reform of the common market into a 

priority to push European integration forward. In the 21st century discussions concerning 

technology and technological innovation have become a very essential point of reflection 

amongst political leaders, businesspersons, as well as in civil society. Information and 

communication technologies (ICTs) have exited the research laboratories and entered the lives 

of citizens. Consequently, there have been comprehensive debates. They have a transformative 

quality, their influence being hailed as revolutionary;111F

112 Currently, politicians and researchers 

alike state that humanity is experiencing the Fourth Industrial Revolution which ‘aims to 

leverage differences between the physical, digital, and biological sphere’ according to the 

views stated by the European Union. Originally, it refers to the unprecedented mixing together 

of digital and physical spaces by blurring the lines between them. As an important example of 

the Fourth Industrial Revolution, the Internet of Things is shaping new machines, devices, and 

appliances that are connected to the internet and distribute.112F

113 

In the European Union, the integration process of the freedom of movement began with 

the adoption of the common market; as time went by, the second step was taken and it morphed 

110 Kaczorowska-Ireland (n 23). p.539 
111 Ibid. 
112 Mirela Mărcuț, Crystalizing the EU Digital Policy: An Exploration into the Digital Single Market (Softcover 
reprint of the original 1st ed 2017 Edition, Springer 2018). 
113Ibid. 
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into the internal market. Recently, the process has taken an even further shape and expanded 

through the Digital Single Market intending to remove the obstacles of the transboundary 

digital economic activities for many institutions and individual.113F

114  The need for a digital 

market and such an approach would seem irrelevant considering the proven capacity of the 

Web and data to exceed borders. Indeed, the Internet provides a global communication network 

where people have access to information, however, they connect to it eagerly and benefit from 

the potential depending on the socio-economic status wherein they function. For instance, 

isolated rural areas are not able to take advantage of the profits and influence of the Internet in 

an equal manner to developed urban areas. Furthermore, the spread of Internet services has 

shaped distinct digital markets, wherein users which connect willingly and have the potentiality 

to do this are the key players which have mechanisms similar to economic markets, considering 

it is based upon demand and supply for certain limited sources. Nonetheless, the main idea is 

that the digital market is overlapped on the Single Market, and even though they are not 

identical they both are affected by socioeconomic context and territory.114F

115 

The Digital Single Market is founded upon a type of freedom of movement, one that is 

not explicitly authorised in EU Treaties but rather is considered inherent through interpretation. 

In 2015, the new Commission headed by Jean-Claude Juncker once again prioritized the digital 

domain, by appointing Andrus Ansip, Vice-President of the Commission, in charge of the 

Digital Single Market. His main focus was bringing together the dissimilar regulatory powers 

of the Commission in order to complete the Digital Single Market. The Commissioner put 

further the Digital Single Market in this potential, where the first official definition of this new 

field can be explored:  

‘A Digital Single Market is one in which the free movement of goods, persons, services 

and capital is ensured and where individuals and businesses can seamlessly access and 

exercise online activities under conditions of fair competition, and a high level of consumer 

and personal data protection, irrespective of their nationality or place of residence. Achieving 

a Digital Single Market will ensure that Europe maintains its position as a world leader in the 

digital economy, helping European companies to grow globally.’115F

116  

Firstly, the definition identified with providing the four freedoms is identical to the 

conceptualization of the Single Market, together with the phrase ‘under conditions of fair 

114 Marco Inglese, Regulating the Collaborative Economy in the European Union Digital Single Market (2019). 
115 Ibid. 
116 A Digital Single Market Strategy for Europe. 
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competition’. Secondly, the similarity with the Single Market proceeds in this definition with 

the reference to the boundless character of the space in the expression “irrespective of their 

nationality or place of residence’. Seemingly, the only difference is that the Digital Single 

Market refers to online services, therefore as opposed to the Single Market it has another 

particularity. As a result, in the digital space especially the privacy issue has become one of the 

most controversial subjects nowadays. In order to define the Digital Single Market more 

precisely, the obvious paradox with the harmonising of the attributes ‘digital’ and ‘single’ must 

be expressed. Essentially, the digital market is manifested merely in the digital space, in a space 

without borders, barriers, or other impediments for freedom of movement of information. 

Consequently, the Digital Single Market must form a secure space wherein citizens may 

interact and connect with each other and with businesses in order to exist and operate 

properly.116F

117 

The major valuable good in the digital market is information which is exchanged between 

users in the network society. The attribute of being ‘single’ highlights the idea that states the 

lack of barriers in the movement of information, which is in contradiction with the conception 

that limitation of receiving information in the digital space through networks. Hence, the digital 

market is still standing in the territory, as it depends on the socioeconomic content of the space 

in which it is improved. The European space is marked by barriers, manifested both in the real 

and in the digital spaces. The Digital Single Market emphasises the fact that there are several 

digital markets, practically one for each Member State. Beyond the socio-economic 

specificities of each Member State, which causes this distinction, another aspect concerning 

the division of the European digital market is the idea of commerce, particularly electronic 

commerce must be mentioned.117F

118 In contrast to the commerce in the Single Market, the users 

utilising electronic commerce have national predispositions rather than cross-border ones. 

More specifically, even if people have unlimited access to electronic goods and services with 

the assistance of Internet, electronic commerce is seen to be destined for a more national 

market, which is demonstrated by Digital Agenda statistics stating that up to 92% of people 

ordering goods and services through the Internet prefer national companies to international 

corporations, and up to 60% of transnational orders through the Internet collapse due to legal 

and technical or legal occasions.118F

119 According to Eurostat, only 46% of the individuals ordered 

goods or services on the Internet in 2016, a figure which was still on a rising path compared to 

117 Inglese (n 114). p.56 
118  Mărcuț (n 112). 
119 Ibid. 
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2015. The statistics are given by Eurostat highlight the fact that digital markets are divided at 

the European level, whereas they also confirm the existence of mental barriers of consumers in 

regards to their shopping habits which are also present in the remainder of the Single Market.119F

120 

Nonetheless, the functioning of the Single Market and the implementation of the program that 

finally raised the elimination of most, but not all, barriers and the harmonisation of the laws in 

the internal market policy. The harmonisation was grounded on the optimization of the 

competences and powers and the Union and the crystallization of a proper policy cycle leads 

to a fully shaped internal market policy. On the other hand, the situation is dissimilar in the 

case of the digital policies of the Union, taking into account the many other policies that are 

affected by the regulations and the use of digital technologies within this space. At the same 

time, the lack of clear competence stated in the Treaties on digital policies and the matters 

linked to the Digital Single Market is regulated based on the internal market policy. For 

instance, the directive on electronic commerce was submitted for approval within the 

exhaustive internal market policy, as follows:  

‘in accordance with Article 14(2) of the Treaty, the internal market 

comprises an area without internal frontiers in which the free movements of goods, 

services and the freedom of establishment are ensured; the development of 

information society services within the area without internal frontiers is vital to 

eliminating the barriers which divide the European peoples.’120F

121  

As a keystone of the smooth functioning of the digital single market, consumer protection 

has been the main element in various judgements of the Court of Justice of the European Union, 

directed at devastating non-discriminatory national barriers to the four economic freedoms or 

as a genuine standard to safeguard citizens. Consumer protection has so far acquired a place of 

such relevance in the architecture of the EU internal market that it has been invoked regarding 

the most distinct economic activities, now including the field of the freedom to provide services 

with particular reference to health. The vast majority of the EU consumer law predates the 

Internet and has consequently been formed by a business environment profoundly different 

from the current one. This does not necessarily mean those unfair conditions were less 

dangerous or unfair commercial practices were less aggressive; it states that the virtue of the 

120 Inglese (n 114). 
121 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on Certain Legal Aspects 
of Information Society Services, in Particular Electronic Commerce, in the Internal Market. 
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average, well-informed, and circumspect consumer was unlike too. Therefore, the problem 

mainly applies to the legal interpretations of new categories and new phenomena which creates 

a task requiring the intervention of the CJEU.121F

122 

The e-Commerce Directive, therefore, serves three main purposes: firstly, creating a level 

playing space for sellers and traders that operates online; secondly, instituting a high level of 

consumer protection; lastly, excluding the liability of the provider in case of passive conduct, 

that is, when it cannot exercise any appreciable degree of control over the content and central 

elements of a transaction or of the elements that are stored. As a legal action aimed for 

completing the internal market the e-Commerce Directive relies upon the recognition of the 

coordinated areas. The Directive adopts a qualified ‘country of origin’ principle which requires 

that any natural or legal person who supplies an information society service complies with the 

laws applicable to them in the Member State in which the service provider is established. The 

place of establishment of a service provider is the place where they seek an economic activity 

using a fixed adoption for an indefinite time. The presence and use of the technical means and 

technologies required to provide the information society services do not in themselves, 

constitute an establishment of the provider. Service Providers must supply customers with 

definite basic information which shall be made permanently approachable to customers: 

• the name of the service provider; 

• details of the membership of an authorisation scheme, trade register, or 

professional body of the service provider where applicable,  

• the details of the service provider, including their email address 

• the geographical address at the service provider is established.122F

123  

The Directive necessitates that in addition to other information requirements set by 

Community law, Member States shall at least provides that, where information society services 

referred to prices, these are to be indicated unambiguously and certainly and, specifically, must 

indicate whether they are inclusive of delivery costs and tax. The Directive adopts an 

exemption from liability for intermediaries where they play a passive role as called ‘mere 

122 Inglese (n 114). p.82 

 
123 Mărcuț (n 112). p.171 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 32



conduit’ of information from third parties and limits service providers liability for other 

‘intermediary’ activities such as the storage of information.123F

124  

4. Intellectual Property Rights under European Union Law 

a. Overview  

In our current age, expressive, informational, and technological subject matters are 

frequently described as having growing significance.124F

125 The increasing emphasis placed by 

states and businesses on the protection and identification of intellectual property (IP) which 

refers to creations of the mind, such as inventions; literary and artistic works; designs; and 

symbols, names and images used in commerce, concurrently expresses and promotes this 

perspective.125F

126 IP regimes which contain patent, copyright, trade mark, and related rights; are 

the essential means by which jurisdictions pursue to support and regulate human expression, 

technology and information. By enabling those accountable for the creation of intellectual 

products to deport others from their utilities, these laws intend to encourage creativity and 

innovation, and hereby to support remedies to global environmental and health issues, in 

addition to assisting freedom of expression, democracy and culture. They also attempt to 

encourage economic growth and competition accounting for European Union internal market 

trade and development programmes, they have tremendous importance to the business.126F

127 In 

recent decades, these factors have contributed to increasing and substantial concern in IP across 

all spheres of social policy and industry, containing an interest in the legal principles, place and 

function in the political economy, and social and normative foundation of IP.127F

128  

Before exploring the aspects of intellectual property (IP) law, it is appropriate to take 

notice briefly the main reasons for the existence and the special goals of the IP.128F

129 Doing so 

raises immediate difficulties for two reasons: the first is the lack of consensus over why we 

should have IP regimes, and the second is the diversity of IP regimes that exist, and the need 

to recognise them when regarding their aims and theoretical backgrounds. There are two 

essential ways and traditions of thinking about IP.  According to the first, which has roots in 

124 Ibid. 
125 Catherine Seville, EU Intellectual Property Law and Policy, Second Edition (2nd Edition, Edward Elgar Pub 
2016). 
126The European IP Helpdesk, ‘Your Guide to IP in Europe’. 
127 Seville (n 125). pp.5-8 
128 Ibid. 
129 Annette Kur and Thomas Dreier, European Intellectual Property Law: Text, Cases and Materials (Edward 
Elgar Pub 2013). 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 33



continental European jurisprudence, IP laws identify the special claims of creators to except 

others from their creations, either as a means of safeguarding their monetary and moral 

autonomy, personhood or in recognition of their self-ownership, as a result of the entitlement 

grans them to exclude others from the things they labour to create. Regarding this reasoning, 

recognizing and protecting IP is principally a matter of morality.129F

130 On the other side of the 

theory, fence sit the instrumentalist statement of IP, which is more generally connected with 

common law systems. According to these accounts, the presence of IP rights is less a matter of 

morality than of expediency, and of the benefit or convenience of IP rights as means of assuring 

definite economically and socially desirable ends. These theories are, of course, solely points 

on a landscape that covers many other theories of IP of more or less interest for various regimes.  

In summary, somewhat generalising, it can be said that there are both idealistic rationales 

for granting IPRs on a perspective, and utilitarian rationales on the other perspective. Whereas 

the idealistic or non-utilitarian foundations of IPRs generally underlines the linkage between 

the creator and their intellectual creation as the occasion for granting IPRs, utilitarian theories 

concentrate on the impacts which the usage of IPRs has for the community, such as regards in 

competition, innovation, and consumer satisfaction.130F

131 While in most jurisdictions the different 

rationales overlap, despite this, two divisions should be noted in this regard: firstly, whereas 

non-utilitarian ideas are common to be found promoting the existing of rights of authors, 

utilitarian ideas prevail in the field of industrial property rights. Secondly, whereas in most 

continental European countries the rights of authors are mostly based upon idealistic theory. 

This difference in point of the rationale of protection has impacts on all aspects of legal 

protection, from terms and conditions of protection to extent and remedies.131F

132 

Between the domestic intellectual property systems of individual countries, and the 

international system of IP instruments under which they exist and with which they must 

comply, there exist a sequence of supplemental regional IP laws and systems of varied grades 

of importance in different areas of the world. In Europe, these include the harmonized and 

integrated IP systems of the European Union and 28 Member States, as well as the harmonized 

European patent system built by the non-EU European Patent Convention (EPC) for the 38 

contracting parties.132F

133 The unified EU IP systems originate titles of trade mark, design, and 

130 Ibid. p.8 
131Ibid. p.15 
132 Ibid.  
133 Adam Jolly (ed), The Handbook of European Intellectual Property Management: Developing, Managing and 
Protecting Your Company’s Intellectual Property (Third Edition, Kogan Page 2012). 
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patent rights that have a uniform and unitary impact throughout the regions of some or all EU 

Member States. The system coexists beside domestic IP rights, and are assisted by a network 

of generalist and specialist EU courts and other public authorities such as administrative and 

legislative authorities, supported by their domestic equivalents. Thus, many in other parts of 

the world, such as South Africa and America, there exist many regional tools over which 

countries have search through a century or more to pool their resources and enrich their political 

and economic ties.133F

134 

The first international convention was the Paris Convention for the Protection of 

Industrial Property, signed in 1883 with signatories of most countries of the world and all 

European countries, and it has reached harmonisation of several considerable points. One of 

the most significant of these points is the principle of national treatment which refers that each 

contracting state must ensure the same protection to nationals of the other contracting states as 

it provides to its nationals.134F

135 Nationals of non-contracting states are also entitled to national 

treatment under the Convention in case they are domiciled or have a real and efficient 

commercial or industrial adoption in a contracting state. Also  ‘right of priority’, which 

provides that an application for a patent in one contracting state does not prejudice later 

applications in other member states constitutes one of the crucial points. As soon as an 

application has been filed in one of the contracting states, the applicant may, within a year, 

implement for protection in any of the other contracting states. These later applications will 

then be considered as if they had been filed on the same day as the first application and will 

have precedence over applications which may have been filed by others along with this 

duration. This means that these subsequent applications will not be rendered invalid by 

activities during the priority period such as exploitation or publication of the invention also, 

authorises the applicant to take time to decide on the countries in which to pursue protection, 

and obviates the burdensome duty of offering every application at the same time.135F

136 

The Patent Cooperation Treaty (PCT) which signed in 1970 and came in to force in 1978, 

intends to centralise and facilitate international patent applications, thus reducing costs. It 

enhances a system of the international application and preliminary analysis, so is fundamentally 

procedural rather than substantive. The Patent Cooperation Treaty currently has 153 Member 

States, including all the significant industrial countries, that are deemed to belong to the 

134 Ibid. 
135 Seville (n 125). p.74 
136 Ibid.p.75 
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International Patent Co-operation Union. Applicants using the PCT route enjoy the advantage 

of exercising a single proceeding to make many national applications, but the decision as to 

whether a patent is granted maintain the responsibility of the relevant national offices. 

Although the applicant registers what is known as ‘an international application’, the PCT does 

not bring an ‘international patent’.136F

137 

b. Patents 

Patents refer to the rights that granted to spur innovative acts additionally have the core 

objective as promoting technical development. Previously, such rights were granted in the 

formation of privileges issued by the sovereign to artificers or merchants especially sectors of 

trade, to secure their unique right of manufacturing, or in some cases importing, deeply 

valuable articles. In the industrial age, patents turned into the preferred appliance for boosting 

the competitiveness of the country in the process of production of new technology, by 

recompensing inventors with a particular market position for a limited duration of time. With 

the disclosure of the invention a compulsory condition for protection, it was ensured that the 

technical data embodied in the invention became publicly accessible, therefore improving the 

common level of technical expertise in the area concerned.137F

138 The basic principles of patent 

law are still the same as they were more than a century ago parallel to the other major IP rights. 

Nevertheless, due to the essential modifications in the pace and kind of technological progress, 

the role and effect of patents have little in common with the original concepts in the recent 

socio-economic atmosphere.138F

139 Most conspicuously, this interests the number of patents that 

may apply to a single product whereas in the early days, new instruments or machines were 

originally included by a single patent, currently more than a thousand patents may implement 

to a single product.  Whoever engages in activities within that sector thus has to ensure the 

necessary multitude of rights, generally by acquiring licenses, which mainly entails high 

operation costs. 

On the other hand, clear evidence is lacking that the rapidity of innovation is slowed 

down by the pure mass of patents in practice, ways have been improved to deal with the issue. 

As most companies find themselves on the requirement side as well as in the status of holding 

rights, they usually contract out of potential infringements by proposing cross-licenses to other 

137 Ibid. 
138 Rochelle C Dreyfuss and Justine Pila (eds), The Oxford Handbook of Intellectual Property Law (Oxford 
University Press 2018). 
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companies that are presumably affected also such arrangements can also be made in more 

firmly structured shapes, by establishing patent pools. Another crucial difference 

distinguishing contemporary patent law from its beginnings interests the technologies 

covered.139F

140 Whereas patents were originally given for new machines and other mechanical 

inventions, their ambit has been expanded to include also chemical operates and products, and 

lately biotechnological inventions as well. The latter has given rise to several actual sensitive 

problems, in particular respecting the possibilities and limitations of ‘patenting life’.  

Moreover, obtaining patents for isolated genes or strands of DNA launches the issue of where 

to set the borderline between patentable discoveries and non-patentable inventions. Also, 

chemical products, as well as biotechnological inventions, are often related in the medical 

sector, as diagnostic or pharmaceuticals implements, thus forming the background for the 

political conflict between IP protection and the right to get reach to affordable medicines.140F

141 

While various routes lead to patent protection the advantages and disadvantages will be 

defined by the circumstances of the applicant. A national patent has the validation effect only 

in the state that it has been granted therefore the protection may be obtained by application 

through to the relevant national patent office, or to the European Patent Office (EPO). The 

European Patent Office grants a bundle of national patents, the option of countries being at the 

demand of the applicant usually costs and applicable countries is directly proportional.141F

142 

Translation costs may well be an element in the decision as well since EPC member states 

might necessitate that the patent is translated as a term of validity. Other strategic 

considerations such as differences between national legal systems may also be relevant, for 

instance, some national offices have no examination demand, whereas the EPC charges a full 

examination. The EPC also authorise for an opposition proceeding, which might result in the 

revocation of the European patent in all the designated states. In the case of weak patent 

protection, applicants may prefer to take their chances in different national offices individually. 

It is also possible to appeal to these offices indirectly, via an international administration under 

the Patent Cooperation Treaty. This organised route may also offer a number of advantages. 

The Community patent, if and when it is ever agreed, would add yet a further stage of adversity 

to these legal structures.142F

143 
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The TRIPS Agreement was negotiated at the end of the Uruguay Round of the General 

Agreement on Tariffs and Trade (GATT) in 1994. TRIPS stands as the most comprehensive 

international agreement on the intellectual property although the lack of obligation under 

TRIPS to sustain for criminal proceedings in respect of abuse. All of the Member States of the 

World Trade Organization are signatories to the TRIPS agreement and as a result of the level 

of harmonisation which had already been achieved, the effect of the TRIPS Agreement in 

European patent law was not imposing. Members must make patents available for any 

inventions, whether products or processes, in all areas of technology without discrimination, 

subject to the normal tests of inventiveness, industrial applicability, and novelty. It is also 

required that patents be valid and patent rights usable without discrimination as to the location 

of the invention and whether products are imported or locally procured. Three exceptions are 

permitted which first being members may exclude inventions from patentability, and from 

commercial exploitation, if this is ‘necessary to protect ordre public or morality, including to 

protect human, animal or plant life or health or to avoid serious prejudice to the environment, 

provided that such exclusion is not made merely because the exploitation is prohibited by their 

law’143F

144. Members may also exclude from patentability ‘diagnostic, therapeutic and surgical 

methods for the treatment of humans or animals’144F

145. Finally, they may exclude from patent 

protection ‘plants and animals other than microorganisms, and essentially biological 

processes for the production of plants or animals other than non-biological and 

microbiological processes’.145F

146 

c. Copyright and Related Rights 

Copyright is a legal term that focuses on protecting genuine works in the areas of 

literature and the art which contain musical compositions, writings, and works of visual arts as 

well as alternative creations of the mind. Besides, performing artists and the financing of 

phonogram and film producers along with broadcasting organisations are mostly involved in 

the scope of the protection by known as related rights.146F

147 Alongside each other, copyright in 

the narrow content and related rights shape copyright in the extent content, however, it must 

be mentioned that not all national laws make a remarkable distinction in this regard. In these 

days, some practical and investment-intensive objects of protection in particular databases and 

computer programs also came into existence under copyright besides, contrary to protection 

144 Agreement on Trade-Related Aspects of Intellectual Property Rights, Article 27 
145 Ibid. 
146 Ibid. 
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under patent law that requires registration, copyright occurs without any necessary protocols. 

The term of copyright protection is also restricted like the term of other IP rights nonetheless, 

it is relatively long with an international least of life plus 50 years and in the European Union 

70 years following the death of the author. The protection of the terms of related rights have 

generally shorter periods which is 25, 50 or 70 years than the term of protection for copyright 

in the narrow content, also, they are commonly calculated from the date of public 

communication or initial publication of the object interested.147F

148 

Initially, the rationale for copyright protection comprised of safeguarding the investment 

of the publishers in the edition of books yet, later on, the focus evolved to the author. Somewhat 

clarified, one line of arguments considers the work as an appearance of the personality of the 

related author, which legitimates both economic and moral rights. Following the property 

justification of John Locke, another line of grounds relates the work as the product of the 

exertion of the author, which justifies the provision of the proceeds generated by the misuse of 

the work to the author. Although it is hard to separate both rationales highlights copyright 

protection, it can be stated that the first rationale prevails in most continental European 

countries, and specifically in France and Germany, meanwhile, the second rationale prevails in 

most countries which have a common law tradition.148F

149  Of course, apart from the legal 

protection granted to performing artists, which also presents both economic and personal 

matters, the rationale for protection granted by related rights to the investment made against 

misappropriation is simply economic in nature. In the perspective of the increasing significance 

of copyright in the marketplace and for the economy at large, copyright law is progressively 

seen as a legal instrument to further innovation and to coordinate competition.149F

150 

The digital technology is considered an exclusive test of the copyright system since it has 

impacts in creation, protection, and dissemination of creative work; basically in every aspect. 

Copyright law has a long history, and for much of this time, copyright material was shaped and 

accessed merely in analogue formation; ordinary users could not achieve the technology to 

copy works at commercial scales. However, during the twentieth century, two technological 

revolutions changed this position: the first occurred in the 1950s and 1960s with the 

development of widespread and cheap photocopying while the second was the digital 

148 Ibid. 
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revolution that has begun in the 1980s.150F

151 The revolutions had certain commonalities that they 

remarkably increased ability to create multiple copies of copyright material of general public 

which were viewed with concern by copyright owners. Although each led to essential copyright 

law reform despite some progress among analogue and digital copyright questions, digital 

communications have modified the magnitude of the problems and introduced their unique 

concerns. For instance, digital technology has allowed unprecedented volume and quality in 

communications, especially online, and trans-border information flows are currently a 

significant matter for copyright owners. The issue of access and access control under copyright 

law closely links to more general deliberations over the future of copyright in the digital 

environment. ‘Communication to the public as one of the concepts that ha ve been adopted in 

the digital environment refers to making a work, phonogram or broadcast perceptible in any 

proper manner to persons in general, that is, not limited to certain individuals belonging to a 

private group.151F

152 This notion is broader than publication and also covers, among others, forms 

of use such as public performance, broadcasting, communication to the public by wire, or direct 

communication to the public of the reception of a broadcast. Besides, digital technology blurs 

the line between different classifications of copyrightable works and the means of 

communication to the public. On the other hand, amid rapid enhancement in digital technology, 

computer networks, specifically the Internet, brings forth a point to point technique of 

transmitting works on an on-demand and interactive ground. The individuality and interactivity 

afforded by this new system of exploiting works make it possible for any member of the public 

to have the full discretion in defining the time and the place one is tended to access and use 

works in digital form. Against this backdrop, a new form of technology-neutral, unitary right 

of communication to the public is proposed to be ushered in to follow after the fragmentary, 

technology-specific protection to this right. The Berne Convention which adopted in 1886 and 

deals with the protection of works and the rights of their authors seems unable to answer to the 

challenges imposed by the adjustment in the ways of exploiting works. The perceived 

loopholes or the ambiguities within the Berne Convention, such as the lack of the scope make 

151 P Bernt Hugenholtz and Sam C van Velze, ‘Communication to a New Public? Three Reasons Why EU 
Copyright Law Can Do Without a “New Public”’ (2016) 47 IIC - International Review of Intellectual Property 
and Competition Law 797. 
152 Ibid. 
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it evident that relevant obligations need to be clarified by providing a unitary, technologically 

neutral right of communication to the public.152F

153 

With the Berne Convention and subsequent treaties being performed by EU Directives, 

the tendency has generally been to conceptualise communication widely. This tendency is 

partly due to the willingness on part of the judges and lawmakers alike to assure that the 

interests of right holders are not carried with the advent of newer forms of communication. The 

concept of communication to the public remains undefined although it has been established by 

four directives which are the Satellite and Cable Retransmission Directive, the Rental and 

Lending Right Directive, the Database Directive, and the Information Society Directive 

(ISD).153F

154 As a result of the lacking definition, the improvement of the right has been achieved 

through the case-law of the Court of Justice of the European Union. On the other hand, aspects 

of communication to the public right’s development are contentious and uncertain hence, the 

right of communication to the public has been developed in a piecemeal form that leads to 

disputes about logicality and state of harmonisation of the concept or lack therefrom. 

Furthermore, the complexity and the lack of guidance of the communication to the public right 

has resulted in several referrals to the CJEU from the numerous Member States, regarding 

varied aspects of the right yet, this has provided the CJEU with the occasion Thus it follows 

that the communication originates not only at the place where the subject-matter of the 

communication reveals such as a game or a performance but also when it is played by practical 

means such as a CD player or a television to express the scope and function of the right. 

Through consistent case law, the CJEU has established that in order for communication to the 

public to exist, the following conditions must be met: 

• The act must constitute an act of communication, 

• This communication must be directed to a new public that was not taken into account 

by the copyright holders when they allow the initial communication to the public, and 

• The intervention shall be necessary, otherwise, users would not have had access to the 

works.154F

155 

As per Directive 2001/29, communication takes place when it is directed to a public not 

present at the place at which the communication has begun, therefore, a question arises as to 

153  Cristina Mihaela Salcă Rotaru, ‘Aspects on the Harmonization of Copyright and Related Rights in the 
Information Society in the European Union Legislation’, Book Power in Communication, Sociology and 
Technology (2018). 
154 Rebecca Giblin and Kimberlee Weatherall, What If We Could Reimagine Copyright? (ANU Press 2017). 
155 Ibid. 
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where the communication begins or originates. Nonetheless, the negotiating history signifies 

that this requirement was meant to eliminate direct forms of communication in the widest sense, 

especially the public performance by personal presentation or presentation by a technical 

means namely a phonogram. Accordingly, a communication made to the public present at the 

communication origin in either of these scenarios may not fall under the description of 

‘communication to the public’ under Directive 2001/29.155F

156 

The concept of ‘new public’ is a logical extension to the act of intervention and it means 

that when the user intervenes to perform communication, a ‘new public’ comes into the view, 

where the work is communicated to an audience separate from the one centrally intended by 

the owner of such work. This concept becomes clearer concerning the facts explained in the 

case-law of the CJEU. In case C-306/05, this concept becomes more apparent regarding the 

facts presented in the case which the European Court of Justice signified that the television 

broadcast by the hotel included a communication made by a broadcasting organisation other 

than the original one while determining whether there was communication to the public. The 

court further held that such a transmission is made to a public separate from the public to which 

the actual act of communication of the work was directed, that is, to a new public.156F

157 The new 

public was identified as one that was not taken into account by the authors of protected works 

when they authorised their use by communication to the original public. On the facts, it was 

held that the customers present in a public house constituted an additional public which had 

not been considered by the authors when they authorised broadcast of their work. 

In case C-610/15, the CJEU considered that the management and making available on 

the internet, of a sharing platform which, through indexation of metadata in respect of protected 

works and the provision of a search engine, allows their users of that platform to share those 

works in the context of a peer-to-peer network, forms an act of communication to the public.157F

158 

Indeed, the Court ruled that the company offers internet streams of protected television 

broadcasts, by using different technical means than the ones used by the original broadcaster, 

to an indeterminate number of customers in case C-265/16.158F

159 In case C-161/17, a German 

school published a presentation written by a student as part of a language workshop on its 

website. The presentation involved a photograph of Córdoba taken by Mr Renckhoff, that the 

156 Rotaru (n 153). 
157 Sociedad General de Autores y Editores de España (SGAE) v Rafael Hoteles SA [2006] The European Court 
of Justice 306/25. 
158 Stichting Brein v Ziggo BV and XS4All Internet BV [2017] The European Court of Justice 610/15. 
159 VCAST Limited v RTI SpA [2017] The European Court of Justice C-265/16. 
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student had taken from an online travel portal. Renckhoff had licensed the unrestrained 

publication of his photo on the travel portal, but not the extra use by the school or its students.  

In the case basically, a user had downloaded a photo from one website and then transferred it 

to another and this technical distinction proved essential for the CJEU. If the student had 

embedded the photo of MR Renckhoff into its presentation, it would have appeared the same 

to the reader but, presumably, would not have constituted a new communication to the public. 

However, because it was mainly a new upload, the act of publication of the presentation by the 

school was deemed as an act of communication to the public.159F

160 

In summary, the CJEU underlined in its case-law that; 

• The concept of “communication to the public” is evaluated on a case by case ground 

and will take into account different standards; 

• Hyperlinking, embedding, and framing are not a communication to the public in case 

there is no new public; 
• Sharing a work using different practical means from those originally used, or, if the 

same practical means are used, yet the user is not communicating it to a new public, 

then it will be defined as an act of communication to the public; 

• If hyperlinks are supplied  for financial gain, the linker is expected to have performed 

the certain checks and hence there is a rebuttable presumption that the linker knew that 

the work was unlawfully posted and is, hence, liable for infringement; and 
• When a work has been posted lawfully on a freely available website, a copy of that 

work posted on another website is viewed as reaching a new public, forms a different 

act of communication to the public.160F

161 

The ‘hosting privilege’ or ‘hosting defence’ that covered by the E-Commerce Directive 

explains the basis of liability of online service providers respecting infringements of 

copyrighted content.161F

162 The Directive states that under which hosting providers are not liable 

when the provider has no actual knowledge of illegal activity or information and, regarding 

damages claims the provider is unaware of facts or circumstances from which the illegal 

activity or information is clear.162F

163 Besides, upon obtaining such awareness or knowledge the 

provider should act expeditiously to remove or deactivate access to the information. 

160 Land Nordrhein-Westfalen v Dirk Renckhoff [2018] The European Court of Justice 161/17. 
161 Rotaru (n 153). 
162 Jan Bernd Nordemann, ‘Liability of Online Service Providers for Copyrighted Content – Regulatory Action 
Needed?’ 
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Furthermore, a main requirement of the hosting privilege is that the service provider may not 

be ‘active’. The CJEU summed up this concept in L’Oréal v eBay as follows: 

‘where the service provider, instead of confining itself to providing that 

service neutrally by merely technical and automatic processing of the data 

provided by its customers, plays an active role of such a kind as to give it knowledge 

of, or control over, those data’.163F

164 

Also, in Google France the CJEU expressed that automated processes might lead to an 

active role, containing the use of software to identify the order of run of ads, and the selection 

of keywords and a commercial message to support ad creation.164F

165 

An injunction is generally understood as an order requiring the person to whom it is 

directed to perform a specific act or to suspend from carrying out a specific act. This prevailing 

definition of injunction addresses a person who acts against the law, an infringer, and should 

be refrain from the action.165F

166 The ground for this kind of injunction is hence not an act of 

disrespect towards the rights of others, but the sole existence of circumstances encouraging 

right holders, that if they are supported by such a person, they will be better off. In other words, 

such injunctions ask to achieve better enforcement by seeking the help of intermediaries that 

are able to do more, yet do not have to, as they did all the law required from them for avoiding 

liability in tort. The wording of the instrument, as enshrined in the concerned part of the 

provision of the Enforcement Directive is as follows:  

‘Member States shall also ensure that rightsholders have the authority to 

apply for an injunction against intermediaries whose services are used by a third 

party to infringe an intellectual property right’.166F

167  

Article 8(3) of the InfoSoc Directive is identical as the only change is a reference to 

‘copyright or related right’ instead of ‘intellectual property right’ in the related article. The 

practical consequence of these two provisions was rather concealed until very recent times 

when website-blocking injunctions took Europe by storm thus demonstrating and disclosing 

capabilities of the instrument. In summary, intermediary liability, regulated by intellectual 

164 L’Oréal SA and Others v eBay International AG and Others [2011]. 
165 Google France and Google [2010] The European Court of Justice 236/08. 
166 Martin Husovec, Injunctions against Intermediaries in the European Union: Accountable but Not Liable? 
(Cambridge University Press 2017). 
167Directive 2004/48/EC of the European Parliament and of the Council on the Enforcement of Intellectual 
Property Rights 
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property laws is a type of application-level regulation. Any allocation of responsibilities to 

application developers has a direct effect on the future of Internet-enabled innovation as well. 

Intermediary liability constitutes a crucial part of innovation policy since it builds certain 

incentives for business models and behaviour.167F

168 

d. Trade Marks 

A trade mark functions in order to distinguish the goods or services of one provider from 

those provided by others to put in another way; it constitutes a badge of origin or a sign which 

demonstrates who made the goods or provided the services. Trade mark law hinders one trader 

appropriating the reputation of another thus it is related to preventing unfair competition. Trade 

mark law still highlights that marks are indications of origin, though for decades the genuine 

source of goods has mattered less and less to consumers as may be certainly observed in the 

21st century.168F

169 The Trade Marks Act 1994 impresses a crucial move into the recognition that 

trade marks have a value as business benefits in their own right. This is not, yet, a novel 

approach it was simply an approach that the government took a long term to establish and then 

only under external pressure, in the form of the EC First Council Directive on the laws of the 

Member States regarding trade marks.169F

170 

The modern trade mark has two historical roots the proprietary mark, which was 

optionally but generally affixed to goods by the owner, either for the profit of illiterate clerks 

or in order that in case of shipwreck or piracy the goods might be acknowledged and reclaimed 

by the owner. This mark mainly belonged to a merchant rather than to a craftsman and did not 

correlate with the source of production of the goods in question. Secondly, the regulatory 

production mark, which was ineluctably affixed to goods by statute, administrative order or 

municipal or guild regulation, therefore defective work may be traced to the guilty craftsman 

and heavily punished, or that ‘foreign’ goods smuggled into a field over which a guild had a 

monopoly may be discovered and confiscated. This mark was a true mark of origin, designating 

as it did the genuine producer of the goods.170F

171 

The actual purposes of the trade mark are, then, to identify a product as satisfactory and 

hence to stimulate further purchases by the consuming public. The fact that through their trade 

mark the importer or manufacturer may reach over the shoulder of the retailer and across the 

168 Husovec (n 166). 
169 Jooly (n 116). 
170 Kur and Dreier (n 129). 
171 Seville (n 125). 
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counter of latter straight to the consumer cannot be overstressed, for therein lies the key to any 

impactive program of trade mark protection. To describe a trade mark merely as a symbol ‘™’ 

of goodwill, without acknowledging in it an agency for the actual creation and perpetuation of 

goodwill discounts the most potent sense of the nature of a trade mark and that process most in 

need of protection. Currently, the trade mark also constitutes one of the most effective agents 

for the creation of goodwill, imprinting upon the public mind an anonymous and impersonal 

assurance of satisfaction, composing a desire for further satisfactions. Eventually, the mark 

sells the goods and, self evidently, it is directly related to the effect of the selling power.171F

172 

e. Trade Secrets 

A trade secret is commonly assumed to be any information including but not limited to 

technical or non-technical data, financial data, a formula, compilation, pattern, device, 

programme, method, drawing process, technique,  or a list of actual or potential suppliers or 

customers that is sufficiently secret to derive. This economic value which might be actual or 

potential, from the fact that it is not usually known to other persons who could attain economic 

value from disclosure and use, and whose secrecy is arrived thanks to reasonable efforts of the 

holder. The difference between ‘secrecy’ and ‘confidentiality’ is a complex matter to clarify 

yet;  trade secret intends to have independent, legitimate commercial value in and of itself, 

whereas the use or abuse of confidential information may or may not compose commercial 

value.172F

173 For example, the secret formula for a popular soft drink would be considered a trade 

secret, while the menu choices for a rehearsal dinner of a film star would be confidential 

information. Where someone, without permission, photographed an installation put together to 

be photographed for a record sleeve, and sold that photograph for commercial publication, there 

was no possibility for an action for breach of copyright since the ‘installation’ was not an 

artistic work instead, an action for breach of confidence was successful.173F

174 

A trade secret comprises trade-related information that is de facto secret, and where the 

owner has made efforts to sustain the secrecy regardless of whether the aforementioned 

information is positive or negative. Negative trade secrets might be related to a data about the 

weaknesses of a process or ineffectiveness of a product in the meantime positive trade secrets 

may concern to all manner of business information containing lists of customers, compilations 

172 Ibid. 
173 Kur and Dreier (n 129). 
174 Ibid. 
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of data, costs and prices, and business practices and strategies. It can include knowledge 

relating to company innovation covering prototypes, drawings and plans, formulae, computer 

software, and ingredients and manuals.174F

175 

While the TRIPS agreement assigns minimum standards for many forms of IP regulation, 

it identifies trade secrets as well with the requirements that national laws must follow for IPRs 

and confidential or undisclosed information.175F

176  Article 39 of the TRIPS  contains express 

provisions for the protection of undisclosed information, where such information is secret 

therefore has a commercial value, and has been subject to reasonable steps under the 

circumstances, by the person lawfully in control of the information to keep it secret. It is 

important to emphasise the importance of concentrating efforts on protecting secret information 

since in most common law jurisdictions confidentiality and trade secrets are considered as an 

equitable right rather than a property right.176F

177 Although the continuation of trade secrets are 

difficult over time it is not impossible, as with such a secret recipe of a product, or over a large 

number of people. Confidentiality may be at risk when employees privy to a secret leave the 

company yet, electronic communications make it possible for secret information to be made 

public swiftly and globally. While there may be cases where relying on confidentiality is 

preferable to public disclosure in a patent application, the process for proving a breach of 

confidence is more difficult than the process for proving an infringement of a patent. 
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II. THE COURT OF JUSTICE OF THE EUROPEAN UNION 

1. Introduction 

The Court of Justice of the European Union is the judicial organ of the European Union 

and has held the mission to ensure that the law is observed in the interpretation and application 

of the Treaties since its establishment in 1952.177F

178 As part of that mission, the basic vision of 

the Court of Justice of the European Union is to: 

• review the legality of the acts of the institutions of the Union, 

• interpret European Union law at the request of the national courts and tribunals., and 

• ensure that the Member States follow obligations under the Treaties.178F

179 

The Court thus shapes the judicial authority of the European Union and, in association 

with the courts and tribunals of the Member States, it provides the uniform application and 

interpretation of EU law.179F

180 

The founding of the CJEU, inherently related to the idea of shaping a new European spirit 

in politics, law and justice, was supported by the critical vision that aims to build common 

institutions by using legal means or negotiation in an environment of collaboration between 

ancient enemies.180F

181 These main facts are often repeated, and much might be recognised as 

common knowledge considering the function and the leading cases of the Court. The Court of 

Justice has functions similar to those of a constitutional court or national supreme court yet, it 

does not exist as a national court nor as an international court.181F

182 The CJEU per se remains as 

a supranational court.  

The history and vision of the Court cannot be properly understood without certainly 

having in mind the way which the Court has conceived itself as a part of a political strategy on 

the building of Europe and has clarified its position by broadly presenting the provisions of the 

treaties that brought it into existence. Those provisions were sufficiently open to empower the 

178 Steiner, Woods, and Twigg-Flesner (n 14). 
179  Ibid. 
180 Kackzorowska-Ireland (n 23). 
181 Michal Bobek, ‘The Court of Justice of the European Union’ [2014] European Legal Studies 25. 
182 Ibid. 
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Court to improve new principles of law which, in order for European law to fulfil its duty, must 

have direct effect and supremacy concerning national law.182F

183  

The Court does not compose of just one of several organs within an institution but also 

part of a vision forged in the mind of those founding leaders of the new Europe who committed 

their effort to the structure of supranational institutions believing in a Europe above the national 

states that needed an institutional framework in order not to fall apart in a region in which the 

creation of a defence or a political union had proved an illusion.183F

184 For the historian, there is 

nothing extraordinary in the fact that the Court indeed took advantage of the legal potentialities 

offered by the European treaties to further the project once it was started on a less ambitious 

scope. The sometimes pompous rhetoric used by the Court itself or its judges expresses this 

preference for Europe, which has even been defined as a precise genetic code. It is this story 

that has become a fashionable idea amongst legal scholars under the headline of the juridical 

constitutionalization of the Union.184F

185 

 The Court of Justice was not always ‘European’ in the geographical intention of the 

word. Europe was never formed by just ‘the Six’, the original member states of the EEC, 

although, the history of these countries since the Middle Ages has to a great extent been the 

centre of European history.185F

186  For a long time the European periphery, particularly the Eastern 

Europe and Nordic countries, was unrecognised when it came to the core of European history. 

In a well-known classic of European legal history that published by the German Paul 

Koschaker after the war, the concept of Europe was restricted to those parts that had been 

controlled by the Romans and later Roman law, remained Catholic and hence eventually 

became the original ‘Six’.186F

187 Although the Union had new states to collaborate as time gone 

by, these enlargements did change the Court from being supranational regarding a restricted 

number of European countries with a common history into a real European Court. The change 

from being just the Court of ‘the Six’ to the status of remaining as the ‘true’ European Court 

happened with the decisive steps that had by the Court in defining its role. What Eric Stein so 

distinctly wrote in 1981 about the Court in the 1960s as ‘tucked away in the fairyland Duchy 

183 Ditlevv Tamm, ‘The History of the Court of Justice of the European Union Since Its Origin’, The Court of 
Justice and the Construction of Europe: Analyses and Perspectives on Sixty Years of Case-law -La Cour de Justice 
et la Construction de ... Perspectives de Soixante Ans de Jurisprudence (2012). 
184 Tobias Lock, The European Court of Justice and International Courts (OUP Oxford 2015). 
185 Ibid. 
186 Bobek (n 181). 
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of Luxembourg and, until recently, with benign neglect by the powers that be and the mass 

media’187F

188  may have been accurate as long as the Court was only the Court of one of the 

European Communities but it does not touch base with the situation of the Court after the 

Community had extended. 

The Court of Justice of the European Union, which has its seat in Luxembourg, consists 

of two courts: the Court of Justice and the General Court that was created in 1988. The Civil 

Service Tribunal was established in 2004 yet ceased to function on 1 September 2016 after its 

jurisdiction was transferred to the General Court upon the reform of the judicial structure of 

the Union.188F

189 

2. Structure and Jurisdiction 

a. General Court 

The General Court which formerly known as the Court of First Instance is composed of 

twenty-seven judges and it must comprise at least one judge from each Member State. The 

General Court may sit in full Court if it addresses the circumstances required or due to the 

magnitude of the case, therefore, it practically always sits in Chambers of three or five judges. 

and one of them will act as Advocate General.189F

190 

The Presidents of the Chambers of five Judges are determined amongst the Judges for a 

period of three years. The General Court has its Registry, yet uses and linguistic and 

administrative services of the institution for its different necessities.190F

191  

A single judge can give judgements in actions brought by private parties, but the 

circumstances in which this might ensue are extremely forbidden. The case must raise only 

questions already explained by established case law and shall not include notably state aids, 

certain fields, agriculture and trade, competition, and mergers with non-EU states.191F

192   

Jurisdiction of the General Court has expanded in due course and it currently has the 

authority to receive the following cases: 

188 Eric Stein, ‘Lawyers, Judges, and the Making of a Transnational Constitution’ (1981) 75 American Journal of 
International Law 1. 
189 Steiner, Woods, and Twigg-Flesner (n 14). 
190 Arnull and Chalmers (n 3). 
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• actions carried by natural or legal persons against acts of the institutions, offices, 

bodies, or agencies of the European Union which are addressed to them or are of direct 

and individual concern to them and against regulatory acts which relates to them 

straightly and which do not entail applying measures or against a failure to act on the 

part of those institutions, offices, agencies, or bodies;  

• actions carried by the Member States against the Council regarding acts established in 

the area of State aid, trade protection measures, and acts by which it practices 

implementing powers; 

• actions carried by the Member States against the Commission; 

• actions which are looking for compensation for damage caused by the institutions or 

the bodies, agencies or offices of the European Union or their personnel; 

• actions based upon contracts made by the European Union which absolutely give 

authority to the General Court; 

• actions concerning  intellectual property brought against the Community Plant Variety 

Office, and against the European Union Intellectual Property Office; 

• disagreements between the institutions of the European Union and their staff relating 

to the social security system and employment relations.192F

193 

Jurisdiction over these points leads to the General Court is the central administrative 

court. It has hence become the main actor in the improvement of administrative principles of 

due process. As much external trade law and competition and elevates through challenges by 

private parties adversely affected by EU measures, it is also the centre judicial institution in 

these areas as well as in the area of the Community trade mark, where an identical process 

takes place with challenges to decisions by the Office for Harmonisation of the Internal 

Market.193F

194  

There is a right to appeal from the General Court to the European Court of Justice within 

two months of the declaration of the decision. The appeal shall be on points of law, however, 

this right to appeal endures not just for parties to the dispute but also for Member States and 

EU institutions where the decision affects them. Even though the European Court of Justice 

recognises that the General Court has misapplied EU law, it will only uphold an appeal if the 

mistake of law regarding the effectual section of the judgment.194F

195 

193 Ibid. 
194 Fairhurst (n 77). 
195 Ibid. 
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Even if EU law is misapplied in the effectual section of the judgment, the appeal will not 

be operative if the effectual part is shown to be valid for other legal reasons.  In 2011, the 

European Court of Justice considered one hundred fifty-nine appeals and found for the 

appellant, entirely or partly, in thirty per cent of these.195F

196 These statistics tell only part of the 

story as differences in controversial and significant fields of law have arisen between the two 

courts.  If the European Court of Justice finds the appeal to be justified it will quash the decision 

of the General Court. It then has the authority to give the final judgement or to refer the matter 

once again to the General Court.196F

197 

 If it establishes the latter course of action, on the point of law the General Court is bound 

by the decision of the European Court of Justice. The General Court takes the view that it is 

only bound by the judgments of the Court where its decision has been quashed by the European 

Court of Justice and the subject is referred back, or when the principle of res judicata operates, 

that is to say, where a disagreement including the same parties, the same cause of action and 

the same matter had already been decided by the Court of Justice. Nevertheless, the 

circumstances in which the General Court will not be bound by judgments of the European 

Court of Justice will be infrequent, as this would compose remarkable instability.197F

198 

Any person who is able to prove an interest in the results of a case before the General 

Court, including the institutions of the European Union and the Member States, might intervene 

in the procedures. Submission of the statement of the intervener is required in intervention, 

promoting or opposing the claims of one of the parties, to which the parties might then 

response. 

During the possible oral phase of the proceedings of the General Court, a public hearing 

is held. When the lawyers are heard, the Judges can put questions to the representatives of the 

parties. The Judge-Rapporteur summarises, in a report for the hearing document is available to 

the public in the language of the case, the facts relied upon and the arguments of each party 

and, if enforceable, of the interveners. The Judges then deliberate derived from a draft judgment 

arranged by the Judge-Rapporteur and the judgment is delivered at a public hearing.  

196 Statistics Concerning the Judicial Activity of the General Court, Annual Report of the Court of Justice of the 
European Union, 2011. 
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b. European Court of Justice 

The European Court of Justice or alias the Court of Justice is composed of 27 Judges and 

11 Advocates General. The Judges and Advocates General are appointed by a joint accord of 

the governments of the Member States following consultation of a panel in charge of receiving 

an opinion on the suitability of eventual candidates to perform the duties at issue for a 

renewable term of office of six years.198F

199  They are elected among individuals whose 

independence is above suspicion and who holds the qualifications necessary for the 

appointment, in their respective countries, to the highest judiciary offices, or who are of 

accepted competence. 

The Judges of the Court of Justice adopt from among themselves a President and a Vice-

President for a renewable term of three years. The President leads the work of the Court and 

runs at deliberations and hearings of the full Court or the Grand Chamber. On the other hand, 

the Vice-President is responsible for assisting the President in the exercise of their duties and 

takes their place when necessary.199F

200  

The Advocates Generals (A-Gs) assist the Court with a specific task for presenting, with 

complete objectivity and independence, an ‘opinion in the cases assigned to them. The 

Registrar who is the secretary-general of institution operates its departments under the 

competence of the President of the Court.200F

201 

The Court sits as a full-court whose Judges are chosen for three years, in the distinctive 

cases prescribed by the Statute of the Court containing proceedings to dismiss the European 

Ombudsman or a Member of the European Commission who has failed to fulfil their 

obligations and where the Court deems that a case is of exceptional emphasis. In the process 

of a request from a Member State or an institution which constitutes a party to the proceedings 

of requests, and in case of a specifically important or complex case the Court sits in a Grand 

Chamber of 25 Judges who are elected for a duration of three years as well. Except for 

situations above-mentioned, cases are heard by Chambers of three or five Judges that chosen 

for a year.  

Since the European Court of Justice holds a task for ensuring that the EU law is applied 

properly in every Member States in order to authorise it properly to fulfil its task, the Court has 

199 Borchardt (n 29). 
200 Ibid. 
201 Arnull and Chalmers (n 3). 
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been given clearly defined jurisdiction, which it exercises on references for preliminary rulings 

and in various sections of procedures that are listed hereinafter: 

• Actions for failure to fulfil obligations authorise the Court of Justice to determine 

whether a Member State has fulfilled its obligations under EU law.201F

202  The 

Commission conducts a preliminary procedure in which the Member State 

interested is given the opportunity to respond to the complaints directed to it 

following that,  the case brought before the Court of Justice. 

In case that procedure does not result in the Member State finishing the failure, an action 

for infringement of EU law before the Court of Justice is in order. The action may be brought 

by a Member State or by the Commission as the way usually come up.202F

203 When the Court finds 

that an obligation has not been fulfilled, the State shall bring the failure to an end without any 

delay. If, after a further action is brought by the Commission, the Court of Justice finds that the 

Member State involved has not followed its judgment, it may urge it a periodic or fixed periodic 

monetary penalty.203F

204 Nevertheless, in case measures transposing a directive are not noticed to 

the Commission, it may suggest that the Court impose a pecuniary penalty on the Member State 

interested, once the initial judgment adopting a failure to fulfil obligations has been 

delivered.204F

205 

• The applicant seeks the annulment of a measure specifically a decision, directive, 

or regulation established by an institution, body, office or agency of the Union 

through an action for annulment.205F

206  The Court of Justice has distinguished 

jurisdiction over actions brought by a European Union institution against another 

or brought by a Member State against the European Parliament and/or against the 

Council. The General Court has jurisdiction, at first instance, in all other actions 

of this form and particularly in actions brought by individuals.206F

207 

• Actions for failure to act enables the legality of the failure of the institutions, 

bodies, offices or agencies of the EU to act to be reviewed yet, such an action 

might be brought merely after the institution related has been called upon to act. 

202 Ibid. 
203 Vataman (n 6). 
204 Ibid. 
205 Kackzorowska-Ireland (n 23). 
206 Schütze (n 4 ). 
207 Ibid. 
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In case the failure to act is held to remain unlawful, it is for the institution 

concerned to terminate failure by proper measures. Jurisdiction to hear actions 

for failure to act is divided up between the General Court and the Court of Justice 

according to the same standard as for actions for annulment.207F

208 

• Appeals against judgments and orders of the General Court only on points of law 

might be brought before the Court of Justice. If the appeal is well-founded and 

admissible, the Court of Justice sets aside the judgment of the General Court 

additionally, when the state of the proceedings allows, the Court of Justice may 

itself conclude the case. Otherwise, it refers the case back to the General Court, 

which is bound by the verdict granted by the Court of Justice on the appeal.208F

209 

Article 267 TFEU states: 

‘The Court of Justice of the European Union shall have jurisdiction to give 

preliminary rulings concerning: 

(a)the interpretation of the Treaties; 

(b)the validity and interpretation of acts of the institutions, bodies, offices or 

agencies of the Union; 

Where such a question is raised before any court or tribunal of a Member 

State, that court or tribunal may, if it considers that a decision on the question is 

necessary to enable it to give judgment, request the Court to give a ruling thereon. 

Where any such question is raised in a case pending before a court or 

tribunal of a Member State against whose decisions there is no judicial remedy 

under national law, that court or tribunal shall bring the matter before the Court. 

If such a question is raised in a case pending before a court or tribunal of a Member 

State with regard to a person in custody, the Court of Justice of the European 

Union shall act with the minimum of delay.’209F

210 

The national court submits questions to the Court of Justice concerning the validity or 

interpretation of a provision of European Union law, commonly in the formation of a judicial 

decision as per national procedural rules. When that request has been translated into all the 

208 Craig and Búrca (n 24). 
209 Ibid. 
210 Treaty on the Functioning of the European Union 
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European Union languages by the translation service of the Court, the Registry notifies it to the 

parties to the national proceedings, and also to the institutions of the European Union and all 

the Member States.210F

211 

When it has been decided that an oral hearing will be held, the case is argued at a public 

hearing, before the bench and the Advocate General. The Judges and the Advocate General 

may put to the parties any questions they identify relevantly. The Court may decide, following 

the hearing the Advocate General, for receiving judgment without an Opinion.211F

212 

To elaborate the procedure it is crucial to specify that the Court of Justice cooperates 

with all the courts of the Member States, which are the ordinary courts in matters of European 

Union law.212F

213 Ensuring the effective and uniform application of European Union legislation 

and preventing dissimilar interpretations, the national courts might, and in some occasions 

must, refer to the Court of Justice and ask it to explain a point regarding the interpretation of 

EU law, hence that they may ascertain, for instance, whether their national legislation follows 

that law. In addition to this, a reference for a preliminary ruling may seek the examination of 

the validity of an action of EU law as well.213F

214 

The response was given by the Court of Justice is not solely an opinion, yet takes the 

form of a judgment or reasoned order that has a binding effect for the national court to which 

it is addressed and other national courts before that the identical problem is raised.214F

215 

It is thence through references for preliminary rulings that any European citizen can require 

clarification of the European Union rules which affect them. Although suchlike a reference can 

be made exclusively by a national court, all the parties to the proceeding before that court, the 

institutions of the Union and the Member States may participate in the proceedings before the 

Court of Justice. In that way, several crucial principles of EU law have been laid down by 

preliminary rulings, occasionally in reply to questions referred by national courts of the first 

instance.215F

216 

 

 

211 Kaczorowska-Ireland (n 23). 
212 Ibid. 
213 Schütze (n 4). 
214 Ibid. 
215 Arnull and Chalmers (n 3). 
216 Ibid. 
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III. CASE BEFORE THE COURT 

1. Overview 

The German Federal Court of Justice, Bundesgerichtshof, made requests for a 

preliminary ruling concerning the interpretation of Directive 2000/31/EC on certain legal 

aspects of information society services, in particular electronic commerce, in the Internal 

Market, Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related 

rights in the information society, and Directive 2004/48/EC on the enforcement of intellectual 

property rights. The aforementioned requests were made upon two disputes: an action brought 

by Mr Frank Peterson mainly against YouTube and action brought by a publishing group, the 

Elsevier Inc., against Cyando AG. 

In the first dispute, a music producer Mr Frank Peterson has taken legal action against 

YouTube LLC and its merged company Google LLC for the uploading of multiple 

phonograms that he claims to possesses right by users of that platform without authorisation to 

the video-sharing platform YouTube. Within the similar claims, the Elsevier Inc. is suing the 

Cyando AG primarily as a perpetrator of copyright infringement for the uploading to the 

Uploaded file hosting and sharing platform functioned by the latter company of several works 

in which Elsevier holds the special rights, by users of that platform without its permission. 

2. Facts of the Case C-682/18 Frank Peterson v. Google LLC, Youtube LLC, 

Youtube Inc., Google Germany GmbH (Peterson v. Youtube) 

1. YouTube is an online platform that takes various formations for smart devices while 

allowing its users to share videos on the internet and is operated by the company named 

Google which is the legal representative and sole associate of the platform. 

2. In order to upload a video on YouTube, it is required to create an account with a username 

and a password and to confirm the terms and conditions of the platform. The video at issue 

can be streamed from YouTube shared by any user and commented on by other registered 

users. Any registered uses can also create a ‘channel’ to add together their videos. In 

addition to this, a video can remain private or published depending on the choice of the 

user that uploaded the video.  

3. YouTube contains a search function and processes the outcomes of the search by, inter alia, 

estimating the relevance of videos specifically regarding the region of the user. 
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4. Each user yields YouTube, concerning the videos they upload to the platform a worldwide, 

royalty-free licence to use, non-exclusive, reproduce, distribute and create derivative works 

and to display and perform those videos related to the provision of activities covering 

advertising and platform of YouTube under the terms of service.  

5. Music tracks from the album of Sarah Brightman A Winter Symphony and private sound 

recordings from the ‘Symphony Tour’ concerts, linked to moving and static images, were 

broadcasted on YouTube on 6 and 7 November 2008, by users of that platform. 

6. On 7 November 2008, Mr Peterson, who claims copyright and related rights to the music 

tracks and recordings at issue, contacted Google Germany GmbH and, in substance, 

demanded that Google and company remove the videos in question on pain of sanction by 

providing screenshots taken from those videos. Accordingly, using those screenshots, 

YouTube manually identified the internet addresses, URLs, of the videos and immobilised 

access to them.  

7. Sound recordings from performances of Sarah Brightman linked to moving and still 

images, were yet again accessible on 19 November 2008 on the platform. 

8. Thereafter, Mr Peterson brought an action against, meanwhile, Google and YouTube 

before the Landgericht Hamburg which is the Regional Court of Hamburg. Mr Peterson 

sought, primarily, to obtain an injunction forbidding those companies from making 

available to the public 12 works or performances taken from concerts on the ‘Symphony 

Tour’ and 12 sound recordings or performances taken from the A Winter Symphony album’ 

or, as an alternative, from permitting third parties to do so. Mr Peterson also asked to be 

provided with information on the infringing activities in question and on the turnover or 

profits generated by YouTube through those activities. In addition, he requested that the 

court give a declaration that, inter alia, YouTube is required to pay him damages for making 

the videos at issue available to the public. Lastly, Mr Peterson requested, in the alternative, 

that information be provided on the users who uploaded those videos. 

9. The Landgericht Hamburg granted the action regarding three music tracks and dismissed 

the rest of the action brought by Mr Peterson by a judgment of 3 September 2010, 

thereupon YouTube and Google appealed against that decision. 

10. On 1 July 2015, the Oberlandesgericht Hamburg, Higher Regional Court of Hamburg, 

reversed in part the judgment that given at first instance.  By its judgment, the 
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Oberlandesgericht prohibited YouTube and Google, subject to a periodic penalty payment, 

from permitting third parties to make available to the public performances or sound 

recordings of seven tracks from the album A Winter Symphony. The court also ordered 

those companies to grant Mr Peterson with several pieces of data on the users who had 

uploaded the videos on the agenda. The action brought by Mr Peterson dismissed by the 

court as to the remainder. 

11. Mr Peterson brought an appeal on a point of law at the Bundesgerichtshof, the German 

Federal Court of Justice. Consequently, the Bundergerichtshof ‘BGH’ stayed the 

proceedings and referred to the European Court of Justice by a decision of 13 September 

2018, which was received by the ECJ on 6 November 2018. 

3. Facts of the Case C-683/18 Elsevier Inc. v. Cyando AG  

1. Uploaded is a sharing and file-hosting platform that is generally referred to as a file hosting 

service or a cyberlocker which operated by Cyando. The platform which offers anyone, 

free of charge, storage space for uploading files that can contain any content can be 

accessed via various websites. 

2. In order to use Uploaded, creating an account with a username and a password by providing 

an email address is necessary. The uploading of files happens automatically without 

material being seen in advance or checked by Cyando. For each file stored by a user, a 

download link is automatically created and sent to that user. Uploaded offers neither a 

directory nor a search function for the hosted files. However, users are free to share those 

download links on the internet, for example in blogs, forums, or even in ‘link collections’, 

which are sites that index those links, provide information on the files associated with those 

links and allow internet users to search for the files that they want to download. 

3. Provided that one has an account and the appropriate links, files hosted on Uploaded can 

be downloaded free of charge. However, for users with free, standard access to the platform, 

download options are limited (in terms of maximum data download volume, download 

speed, number of simultaneous downloads, etc.).  

4. The terms of service for Uploaded stipulate that that platform might not be used to infringe 

copyright. Nevertheless, it is established that the platform is in actual fact used for both 

legal applications and, ‘to a large degree’, applications that infringe copyright, of which 

Cyando is aware. In this regard, Cyando had been notified of the presence on its servers of 
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more than 9 500 protected works, uploaded without the prior authorisation of the 

rightsholders, download links to which had been shared on approximately 800 websites 

(link collections, blogs and forums), of which it is aware. 

5. According to the order for reference in Case C-683/18, various protected works to which 

Elsevier holds the exclusive rights of use were hosted on the Uploaded platform and made 

available to the public, without the authorisation of that company, in link collections, blogs 

and other forums. In particular, based upon research conducted from 11 to 13 December 

2013, Elsevier notified Cyando, by two letters sent on 10 and 17 January 2014, that files 

containing three of those works, named as Gray’s Anatomy for Students, Atlas of Human 

Anatomy and Campbell-Walsh Urology, were stored on its servers and could be freely 

consulted via the link collections rehabgate.com, avaxhome.ws and bookarchive.ws. 

6. On July 2014, an action against Cyando was brought Landgericht München that is Regional 

Court of Munich, by Elsevier. By its action, Elsevier claimed that a prohibitory injunction 

should be charged on Cyando, since the party which infringed the copyright of the works 

aforesaid, in the alternative as an accomplice to that infringement and, in the further 

alternative, as ‘Störer’ ‘interferer’. Elsevier also demanded that Cyando be ordered to 

disclose specific information to it. Besides, the first company requested the court to give a 

declaration that the second company is obliged to pay damages to it respecting those 

infringements. 

7. By its judgment on 18 March 2016, the Landgericht München, Regional Court of Munich 

imposed a prohibitory injunction on Cyando due to its participation in copyright 

infringement regarding the three works referred to in the letters of 10 and 17 January 2014 

and granted the claims made in the alternative by Elsevier. The court dismissed the action 

as to the remainder. 

8. Elsevier and Cyando each appealed against that decision. By a judgment of 2 March 2017, 

the Oberlandesgericht München which is the Higher Regional Court of Munich reversed 

the judgment given at first instance. That court charged a prohibitory injunction on Cyando 

concerning the three works cited in the letters of 10 and 17 January 2014 as ‘Störer’ for the 

claim made in the further alternative by Elsevier. The appeal court dismissed the remainder 

of the action  

9. Elsevier brought an appeal on a point of law before the Bundesgerichtshof, the German 

Federal Court of Justice. Under these circumstances, that court stayed the proceedings and 
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made a reference to the European Court of Justice by a decision of 20 September 2018, 

which was received by the ECJ on 6 November 2018. 

4. Claims 

a. Claims of the Applicant Parties 

i. Case C-682/18 

• Applicant Party claims that they hold the copyright and related rights for music tracks from 

the album of Sarah Brightman A Winter Symphony and private sound recordings from the 

‘Symphony Tour’ concerts, 

• Applicant Party claims that the music tracks and sound recording at issue were published 

wand made public in online platform YouTube without their authorisation, 

• Applicant Party claims that YouTube is responsible for their damages from the 

infringements regarding the profits generated by Youtube through the videos in question,  

• Applicant Party claims that the lack of observation of the content in YouTube creates the 

responsibility of the service providers regarding the infringements, 

• Applicant Party claims that an injunction prohibiting YouTube to make the videos at issue 

public should be obtained, 

• Applicant Party claims that the information regarding the user who uploaded the videos in 

question should be provided. 

ii. Case C-682/18 

• Applicant Party claims that protected works containing three of those works, 

namely Gray’s Anatomy for Students, Atlas of Human Anatomy, and Campbell-Walsh 

Urology were published in Uploaded without their authorisation, 

• Applicant Party claims that a prohibitory injunction should be imposed on Cyando as the 

party who infringed the copyright of the works in question, 

• Applicant Party claims that the information regarding the user that uploaded the videos at 

issue should be provided.  

b. Claims of the Defendant Parties 

i. Case C-682/18 

• Defendant Party claims that the video-sharing platform YouTube forms an act of 

communication to the public, 
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• Defendant Party claims that service providers of YouTube are not liable from infringments 

made by the users of the platform, 

• Defendant Party claims that YouTube had adopted several technical provisions in order to 

prevent infringements on the platform 

• Defendant Party claims that YouTube has built the Content Verification Program for the 

protection of rightsholders in the platform, 

• Defendant Party claims that they are intermediaries which provide tools enabling users of 

their platforms to communicate works to the public, 

• Defendant Party claims that the service providers of YouTube are intermediaries which 

provide tools enabling users of their platforms to communicate works to the public, 

• Defendant Party claims that YouTube should be a subject of the ‘hosting privilege’ 

concerning the infringments. 

ii. Case C-683/18 

• Defendant Party claims that the shared works on the file-hosting and -sharing platform 

‘Uploaded’ forms an act of communication to the public, 

• Defendant Party claims that the terms of service for Uploaded prohibiting copyright 

infringments, 

• Defendant Party claims that they are intermediaries which provide tools enabling users of 

their platforms to communicate works to the public , 

• Defendant Party claims that their platform should benefit the ‘hosting privilege’ regarding 

the infringements. 

5. Established Agenda of the Court 

Within the guidance of the requests for a preliminary ruling were made by the 

Bundesgerichtshof,  in the hearing of the joined cases C-682/18 and C-683/18 the Europen 

Court of Justice has the authorisation to respond the hereinafter questions listed and outlined: 

  

In case C-682/18; 

Does the operator of an internet video platform on which videos containing content 

protected by copyright are made publicly accessible by users without the consent of the 

rightsholders carry out an act of communication within the meaning of Article 3(1) of Directive 

2001/29 if 
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• the operator earns advertising revenue by means of the platform, 

• the upload process takes place automatically and without material being seen in advance or 

controlled by the operator, 

• in accordance with the conditions of use, the operator receives a worldwide, non-exclusive 

and royalty-free licence for the videos for the duration for which the videos are posted, 

• in the conditions of use and during the upload process, the operator points out that 

copyright-infringing content may not be posted, 

• the operator provides tools with which rightsholders can take steps to block infringing 

videos, 

• on the platform, the operator prepares search results in the form of rankings and content 

categories, and displays to registered users an overview that is oriented towards previously 

seen videos and that contains recommended videos which can be displayed to registered 

users, 

if the operator is not specifically aware of the availability of copyright-infringing content 

or, after having become aware, expeditiously deletes that content or expeditiously disables 

access thereto?  

In case 683/18; 

a. Does the operator of a [file-hosting and -sharing] service via which files containing content 

protected by copyright are made publicly accessible by users without the consent of the 

rightsholders carry out an act of communication within the meaning of Article 3(1) of 

[Directive 2001/29] if 

• the upload process takes place automatically and without being seen in advance or 

controlled by the operator, 

• in the conditions of use, the operator indicates that copyright-infringing content may not be 

posted, 

• it earns revenue through the operation of the service, 
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• the service is used for lawful applications, but the operator is aware that a considerable 

amount of copyright-infringing content, over 9 500 works, is also available, 

• the operator does not offer a directory of the content or a search function, but the unlimited 

download links provided by it are posted by third parties on the internet in link collections 

that contain information regarding the content of the files and make it possible to search 

for specific content, 

• via the structure of th0e remuneration for downloads that are paid by it in accordance with 

demand, it creates an incentive to upload content protected by copyright that users could 

otherwise only obtain for a charge, and 

• by providing the possibility to upload files anonymously, the probability of users not being 

held accountable for copyright infringements is increased? 

b. Does this assessment change if copyright-infringing offerings are provided by the shared 

hosting service and account for 90% to 96% of the overall use? 

  If Question 1 is answered in the negative: 

Does the activity of the operator of an internet video platform under the conditions 

described in Question 1 come within the scope of Article 14(1) of Directive 2000/31? 

  If Question 2 is answered in the affirmative: 

Must the actual knowledge of the illegal activity or information and the awareness of the 

facts or circumstances from which the illegal activity or information is apparent relate to 

specific illegal activities or information pursuant to Article 14(1) of Directive 2000/31? 

 Also if Question 2 is answered in the affirmative: 

Is it compatible with Article 8(3) of Directive 2001/29 if the rightsholder is in a position 

to obtain an injunction against a service provider whose service consists of the storage of 

information provided by a recipient of the service, and whose service has been used by a 

recipient of the service to infringe a copyright or related right, only if such an infringement has 

taken place again after notification of a clear infringement has been provided? 

 If Questions 1 and 2 are answered in the negative: 
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Is the operator of an internet video platform under the conditions described in Question 

1 to be regarded as an infringer within the meaning of the first sentence of Article 11 and 

Article 13 of Directive 2004/48? 

  If Question 5 is answered in the affirmative: 

Can the obligation of such an infringer to pay damages pursuant to Article 13(1) of 

Directive 2004/48 be made subject to the condition that the infringer acted intentionally with 

regard both to his own infringing activity and to the infringing activity of the third party, and 

knew, or ought reasonably to have known, that users use the platform for specific acts of 

infringement? 
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IV.  APPLICABLE LAW 

1. EU Law 

a. Directive 2000/31/EC 

i. Article 14  

‘1.      Where an information society service is provided that consists of the 

storage of information provided by a recipient of the service, Member States shall 

ensure that the service provider is not liable for the information stored at the 

request of a recipient of the service, on condition that: 

(a)      the provider does not have actual knowledge of illegal activity or 

information and, as regards claims for damages, is not aware of facts or 

circumstances from which the illegal activity or information is apparent; or 

(b)      the provider, upon obtaining such knowledge or awareness, acts 

expeditiously to remove or to disable access to the information. 

Paragraph 1 shall not apply when the recipient of the service is acting under 

the authority or the control of the provider. 

This Article shall not affect the possibility for a court or administrative 

authority, in accordance with Member States’ legal systems, of requiring the 

service provider to terminate or prevent an infringement, nor does it affect the 

possibility for the Member States of establishing procedures governing the removal 

or disabling of access to information.’ 

ii. Article 15  

‘Member States shall not impose a general obligation on providers, when 

providing the services covered by Articles 12, 13 and 14, to monitor the 

information which they transmit or store, nor a general obligation actively to seek 

facts or circumstances indicating illegal activity.’ 

Directive 2000/31/EC of The European Parliament and The Council on certain legal 

aspects of information society services, in particular electronic commerce, in the Internal 

Market or generally known as Directive on electronic commerce was adopted on 8 June 2000. 
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The Directive is aimed to lay down an explicit and broad framework to comprise certain legal 

conditions of electronic in the internal market.  

Article 14 that is entitled as ‘hosting’ defines the hosting privilege or hosting defence 

that ensures a liability concession for a service provider under certain conditions. It highlights 

that a lack of knowledge for the illegal data of the provider is mainly required in order to benefit 

from the immunity. On the other hand, in case of a notice of the illegal activity the service 

provider should act immediately for the extraction of the data. Besides, the article expresses 

that the ‘privilege’ will not be applied in case of the control of the recipient by the service 

provider is at issue. 

b. Directive 2001/29/EC 

i. Article 3  

‘1.      The Member States shall provide authors with the exclusive right to 

authorise or prohibit any communication to the public of their works, by wire or 

wireless means, including the making available to the public of their works in such 

a way that members of the public may access them from a place and at a time 

individually chosen by them. 

2.      Member States shall provide for the exclusive right to authorise or 

prohibit the making available to the public, by wire or wireless means, in such a 

way that members of the public may access them from a place and at a time 

individually chosen by them: 

(a)      for performers, of fixations of their performances; 

(b)      for phonogram producers, of their phonograms; 

(c) for the producers of the first fixations of films, of the original and copies 

of their films;  

(d) for broadcasting organisations, of fixations of their broadcasts, whether 

these broadcasts are transmitted by wire or over the air, including by cable or 

satellite.  

The rights referred to in paragraphs 1 and 2 shall not be exhausted by any 

act of communication to the public or making available to the public as set out in 

this Article.’ 
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ii. Article 8  

Titled ‘Sanctions and remedies’, provides, in paragraph 3, that  

‘Member States shall ensure that rightholders are in a position to apply for 

an injunction against intermediaries whose services are used by a third party to 

infringe a copyright or related right’. 

Directive 2001/29/EC of the European Parliament and of the Council of 22 

May 2001is adaopted on the harmonisation of certain aspects of copyright and 

related rights in the information society. Article 8 of the Directive is providing 

sanctions and remedies that will be ensured by the Member States in case of an 

injustion against intemediaries.  

c. Directive 2004/48/EC 

i. Article 11  

‘Member States shall ensure that, where a judicial decision is taken finding 

an infringement of an intellectual property right, the judicial authorities may issue 

against the infringer an injunction aimed at prohibiting the continuation of the 

infringement…’ 

In its first sentence, Article 11 provides the definition of the ‘infringer’ concerning the 

intellectual property rights. Also, an injuction against the infringer is granted.  

ii. Article 13  

‘1. Member States shall ensure that the competent judicial authorities, on 

application of the injured party, order the infringer who knowingly, or with 

reasonable grounds to know, engaged in an infringing activity, to pay the 

rightholder damages appropriate to the actual prejudice suffered by him/her as a 

result of the infringement. When the judicial authorities set the damages:  

they shall take into account all appropriate aspects, such as the negative 

economic consequences, including lost profits, which the injured party has 

suffered, any unfair profits made by the infringer and, in appropriate cases, 

elements other than economic factors, such as the moral prejudice caused to the 

rightholder by the infringement; 
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or 

 as an alternative to (a), they may, in appropriate cases, set the damages as 

a lump sum on the basis of elements such as at least the amount of royalties or fees 

which would have been due if the infringer had requested authorisation to use the 

intellectual property right in question.  

2.Where the infringer did not knowingly, or with reasonable grounds know, 

engage in infringing activity, Member States may lay down that the judicial 

authorities may order the recovery of profits or the payment of damages, which 

may be pre-established.’ 

Article 13 states that a person who infringes an intellectual property 

right knowingly or with reasonable grounds to know is consequenly obliged to pay 

to the rightholder damages appropriate to the actual prejudice suffered by them. 

On the other hand, when a person did not knowingly or with reasonable grounds 

to know infringe, a lesser order in the shape of the recovery of the benefits that the 

person has made or the payment of pre-established damages may be given. 

2. Case Law 

a. Case C-160/15 - GS Media 

‘[...] 

20  Sanoma and Others brought a cross-appeal, in which they refer in 

particular to the judgment of 13 February 2014, Svensson and Others, (C-466/12, 

EU:C:2014:76), claiming that the fact of making a hyperlink available to internet 

users to a website on which a work has been posted without the consent of the 

latter’s copyright holder constitutes a communication to the public. Sanoma and 

Others submit, moreover, that access to the photos at issue on the Filefactory 

website was protected by restrictions within the meaning of that judgment which 

internet users could circumvent through the intervention of GS Media and its 

GeenStijl website, so that those photos have been made available to a wider public 

than the public which would normally have accessed those photos on the 

Filefactory website. 

[…]  
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29  As Article 3(1) of Directive 2001/29 does not define the concept of 

‘communication to the public’, its meaning and its scope must be determined in 

light of the objectives pursued by that directive and of the context in which the 

provision being interpreted is set (see, to that effect, judgments of 7 December 

2006, SGAE, C-306/05, EU:C:2006:764, paragraphs 33 and 34, and 4 October 

2011, Football Association Premier League and Others, C-403/08 and C-429/08, 

EU:C:2011:631, paragraphs 184 and 185). 

[…] 

44  GS Media, the German, Portuguese and Slovak Governments and the 

European Commission claim, however, that the fact of automatically categorising 

all posting of such links to works published on other websites as ‘communication 

to the public’, since the copyright holders of those works have not consented to that 

publication on the internet, would have highly restrictive consequences for freedom 

of expression and of information and would not be consistent with the right balance 

which Directive 2001/29 seeks to establish between that freedom and the public 

interest on the one hand, and the interests of copyright holders in an effective 

protection of their intellectual property, on the other. 

45  In that regard, it should be noted that the internet is in fact of particular 

importance to freedom of expression and of information, safeguarded by Article 11 

of the Charter, and that hyperlinks contribute to its sound operation as well as to 

the exchange of opinions and information in that network characterised by the 

availability of immense amounts of information. 

46  Furthermore, it may be difficult, in particular for individuals who wish 

to post such links, to ascertain whether website to which those links are expected 

to lead, provides access   to works which are protected and, if necessary, whether 

the copyright holders of those works have consented to their posting on the internet. 

Such ascertaining is all the more difficult where those rights have been the subject 

of sub licenses. Moreover, the content of a website to which a hyperlink enables 

access may be changed after the creation of that link, including the protected 

works, without the person who created that link necessarily being aware of it.  

[…]’ 
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b. Case C-466/12- Svensson and Others 

‘[…] 

114   It is clear from the documents before the Court and from the description 

at paragraphs 28 to 31 of this judgment that eBay processes the data entered by its 

customer-sellers. The sales in which the offers may result take place in accordance 

with terms set by eBay. In some cases, eBay also provides assistance intended to 

optimise or promote certain offers for sale. 

115   As the United Kingdom Government has rightly observed, the mere fact 

that the operator of an online marketplace stores offers for sale on its server, sets 

the terms of its service, is remunerated for that service and provides general 

information to its customers cannot have the effect of denying it the exemptions 

from liability provided for by Directive 2000/31 (see, by analogy, Google France 

and Google, paragraph 116). 

116 Where, by contrast, the operator has provided assistance which entails, 

in particular, optimising the presentation of the offers for sale in question or 

promoting those offers, it must be considered not to have taken a neutral position 

between the customer-seller concerned and potential buyers but to have played an 

active role of such a kind as to give it knowledge of, or control over, the data 

relating to those offers for sale. It cannot then rely, in the case of those data, on the 

exemption from liability referred to in Article 14(1) of Directive 2000/31. 

117   It is for the referring court to examine whether eBay played a role such 

as that described in the preceding paragraph in relation to the offers for sale at 

issue in the case before it. 

[…]’ 
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V. CONCLUSION 

The induration of a system is depending on an independent authority that is supervised 

by, especially in a union of states. The European Union is aiming mainly to promote peace, 

offer security and justice without borders with its current 27 members throughout the assistance 

of its institutions. Union established an internal single market through a standardised system 

of law that applies in all Member States while setting the Court of Justice of the European 

Union as the judiciary branch in order to ensure its integration. 

The preliminary ruling procedure directly grants jurisdiction to the European Court of 

Justice for maintaining the accurate and uniform application of European Union law in every 

Member States. In these joined cases, before the European Court of Justice is a matter that will 

impact the integration of mainly the Copyright Directive of EU in every Member States. 

The ECJ must examine each and every aspect of the cases while considering the articles. 

The perspective of the Court should not be reviewing the claims of the parties however, they 

must be considered while responding to the referred questions. With the guidance of the 

judgment of the ECJ, the referring Court Bundesgerichtshof should be able to figure out the 

interpretation and apply to the referred case. 
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