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LETTER OF THE SECRETARY-GENERAL 

Cherished Guests, 

My name is Faik Yetgin, and it is my utmost pleasure to welcome you all to the tenth 

annual edition of Turkey’s premier moot court event, Model Courts of Justice. To 

commemorate ten years of Model Courts of Justice, we have tailored this year’s event to 

celebrate the achievements of international law and its development within the last century. 

Building on the theme of “the Past, Present, and Future of International Law”, each Court 

reflects a moment or movement in the progression of modern international law.  

In the five decades leading to its foundation and its twenty-some years in operation, the 

World Trade Organization and the preceding General Agreement on Tariffs and Trade have 

embodied the principle of equality between states like no other. With their continual adaptation 

to the realities of international trade and the unmatched success of the resulting dispute 

settlement system, they represent the great progress made in international law that have brought 

us to the present day.  

Yet, as monumental an achievement as the it is for the international legal order, the WTO 

stands in deadlock on multiple levels, beckoning change in the near future. While consensus 

slides further from reach with growing preference among states for regional arrangements, the 

fragility of the international trade system is further tested by recent practice surrounding the 

security exception, characterized by some as the “Pandora’s Box” of international trade law. 

Saudi Arabia - Measures concerning the Protection of Intellectual Property Rights is one of 

the very few cases in which it is invoked, surrounding a geographically proximate dispute with 

the unique twist of intellectual property rights brought into the discussion. 

With her immaculate work ethic and attention to detail, it should have been no surprise 

that Ms Evgeniya Deveci went above and beyond my expectations in the production of this 

thorough work. Her qualities have set her trajectory for greatness, and it gives me joy to see 

how much she has already achieved. I thank her for her dedication, and hope you derive the 

same satisfaction I did from this magnificent production bordering on a monography. 

Sincerely, 

Faik Yetgin 

Secretary-General of Model Courts of Justice 2021 



LETTER OF THE UNDER-SECRETARY-GENERAL 

Honourable participants,    

I am Evgeniya Deveci, and I have been endowed with the utmost pleasure to welcome 

you all to the Model Courts of Justice Conference as the Under-Secretary-General responsible 

for the World Trade Organization on its 10th anniversary.    

Since the very beginning, precisely defined for a whole decade, Model Court of Justice 

never ceased to expand its horizons and explore a new aspect of international legal disputes, 

and this time it follows the tradition by delving into the history and unique procedures of the 

World Trade Organization. In this year’s event, The Dispute Settlement Body of the World 

Trade Organization will hold a case with regards to copyright infringement and will decide 

upon whether the actions conducted by states fall under the ‘Security Exception’ clause which 

was considered as a taboo and was avoided for many years.   

While Drawing things to a close, I would like to extend thanks to the Academic Team of 

Model CJ’21, namely, my fellow Under-Secretaries-General; Ms. Zeynep Güler, 

Ms. Kevser Kahraman, Ms. Esra Metin, Ms. Bervar Temel, and Mr. Umut Erol for the 

unmatched effort they contributed to enhancing the academic level of this remarkable 

conference. I would also like to thank the Organization Team of Model CJ’21 for the devotion 

and hard work they put in to make this conference possible and never failed to keep our spirits 

up through these extraordinary times. Last but not least, I would like to express my sincere 

gratitude to my Secretary-General Mr. Faik Yetgin for providing me with the opportunity to be 

a part of this glorious event and guiding me through the entire process with his extensive 

knowledge and everlasting patience.   

I hope you all have a tremendous time fuelled by knowledge and new experiences filled 

with some unforgettable memories.   

Should you have any questions, please do not hesitate to contact me via 

wto@modelcj.org  

Sincerely, 

Evgeniya Deveci,

Under-Secretary-General for the World Trade Organization



TABLE OF CONTENTS 

I. INTERNATIONAL TRADE LAW ................................................................................. 7 

1. HISTORY AND STRUCTURE OF THE CURRENT INTERNATIONAL
TRADE REGIME ................................................................................................................. 7 

2. SOURCES OF INTERNATIONAL TRADE LAW ................................................. 11 

a. General Principles of Law ........................................................................................ 11 

b. International Treaties and Conventions .................................................................... 12 

c. International Customary Law ................................................................................... 13 

d. Judical Decisions and Publications .......................................................................... 14 

3. RULES AND PRINCIPLES ....................................................................................... 14 

a. Reduction Of Tarriffs and Non-Tariff Barriers ........................................................ 15 

b. Non-Discrimination .................................................................................................. 16 

i. Most Favoured Nation Treatment ........................................................................ 16 

ii. National Treatment ............................................................................................... 17 

c. Reciprocity ............................................................................................................... 18 

d. Good Faith, Proportionality and Due Process .......................................................... 19 

e. Burden of Proof, Judicial Economy, and Terms of Reference ................................. 20 

4. EXCEPTIONS TO THE RULES OF INTERNATONAL TRADE ....................... 21 

a. General Exception .................................................................................................... 21 

b. Security Exceptions .................................................................................................. 23 

c. Safeguard Measures and Waivers ............................................................................ 26 

d. Developing Countries: Special and Differential Treatment ..................................... 27 

II. THE WORLD TRADE ORGANIZATION  ............................................................. 28 

1. INTRODUCTION ....................................................................................................... 28 

2. HISTORY AND DEVELOPMENT THROUGH THE YEARS  ............................ 29 

a. The GATT Years ...................................................................................................... 30 

b. The Uruguay Round and Marrakesh Agreement ..................................................... 32 

c. The Doha Round and Later Development ................................................................ 34 

3. FUNCTION AND STRUCTURE OF THE WTO ................................................... 39 

a. The General Council ................................................................................................ 40 

b. The Ministerial Conference ...................................................................................... 41 

c. Dispute Settlement Body .......................................................................................... 42 

i. Dispute Settlement and Understanding (DSU) and the Dispute Settlement
Mechanism .................................................................................................................... 44 

ii. Consultations Stage .............................................................................................. 46 



iii. The Panel Procedure  ............................................................................................ 47 

iv. The Effect of Panel Rulings, Enforcement and Retaliation ................................. 51 

d. The Appellate Body ................................................................................................. 53 

e. The Trade Policy Review Mechanism ..................................................................... 54 

f. Committees  .............................................................................................................. 56 

III. THE CASE BEFORE THE PANEL ......................................................................... 57 

1. INTRODUCTION ....................................................................................................... 57 

a. Introduction to the Conflict and Background of the Diplomatic Tension ................ 57 

b. Gulf Cooperation Council (GCC) ............................................................................ 57 

c. Riyadh Agreements .................................................................................................. 60 

2. Intellectual Property Rights and Copyright Infringement ..................................... 61 

a. The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
61

b. Copyrights as One of the Intellectual Property Rights ............................................. 64 

c. Copyright Protection in GCC States ........................................................................ 65 

d. Copyright Protection in Saudi Arabia ...................................................................... 67 

3. Facts and Timeline of the Dispute ............................................................................. 70 

a. Severance of Diplomatic Relations .......................................................................... 70 

b. Emergence of beoutQ ............................................................................................... 71 

c. Travel Restrictions and Anti-sympathy Measures ................................................... 74 

d. Ministerial Approval Requirement ........................................................................... 77 

4. CLAIMS ....................................................................................................................... 77 

a. Claims of Complainant ............................................................................................. 77 

b. Claims of Respondent .............................................................................................. 78 

5. CONCLUSION ............................................................................................................ 80 

IV. APPLICABLE LAW ................................................................................................... 82 

1. AGREEMENTS AND REGULATIONS UNDER WTO ........................................ 82 

a. UNDERSTANDING THE RULES AND PROCEDURES GOVERNING THE
SETTLEMENT OF DISPUTES OR DISPUTE SETTLEMENT UNDERSTANDING
(DSU) ................................................................................................................................ 82 

i. Article 3 ................................................................................................................ 82 

ii. Article 11 .............................................................................................................. 82 

b. GENERAL AGREEMENT ON TARRIFFS AND TRADE 1994 .......................... 82 

i. Article XX ............................................................................................................ 82 

ii. Article XXI ........................................................................................................... 83 



c. AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL
PROPERTY RIGHTS (TRIPS) ........................................................................................ 83 

i. Article 3 ................................................................................................................ 83 

ii. Article 4 ................................................................................................................ 84 

iii. Article 13 .............................................................................................................. 84 

iv. Article 41 .............................................................................................................. 85 

v. Article 42 .............................................................................................................. 85 

vi. Article 61 .............................................................................................................. 86 

vii. Article 73 .......................................................................................................... 87 

2. CONVENTIONS ......................................................................................................... 88 

a. BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND
ARTICTIC WORKS ......................................................................................................... 88 

i. Article 9 ................................................................................................................ 88 

ii. Article 11 .............................................................................................................. 88 

iii. Article 11bis ......................................................................................................... 89 

iv. Article 11ter .......................................................................................................... 90 

b. VIENNA CONVENTION ON THE LAW OF TREATIES 1969 ........................... 90 

i. Article 31 .............................................................................................................. 90 

c. RESPONSIBILITY OF STATES FOR INTERNATIONALLY WRONGFUL
ACTS ................................................................................................................................ 91 

i. Article 4 ................................................................................................................ 91 

3. LAW AND REGULATIONS OF SAUDI ARABIA ................................................ 91 

a. ANTI-CYBER CRIME LAW .................................................................................. 91 

i. Article 6 ................................................................................................................ 91 

b. SAUDI ARABIA COPYRIGHT LAW ................................................................... 92 

i. Article 1 ................................................................................................................ 92 

ii. Article 2 ................................................................................................................ 92 

iii. Article 9 ................................................................................................................ 93 

iv. Article 18 .............................................................................................................. 93 

c. IMPLEMENTING REGULATIONS OF COPYRIGHT LAW .............................. 94 

i. Article 11 .............................................................................................................. 94 

ii. Article 13 .............................................................................................................. 94 

4. CASE LAW .................................................................................................................. 95 

a. DS512: Russia — Measures Concerning Traffic in Transit .................................... 95 

V. BIBLIOGRAPHY ....................................................................................................... 97 

1. BOOKS ......................................................................................................................... 97 



2. ARTICLES .................................................................................................................. 99 

3. LAWS AND REGULATIONS ................................................................................. 102 

4. PUBLICATIONS ...................................................................................................... 103 

5. WEBSITES ................................................................................................................ 104 



I. INTERNATIONAL TRADE LAW

1. HISTORY AND STRUCTURE OF THE CURRENT INTERNATIONAL TRADE

REGIME

Trade has been a part of social life since the beginning of its history and continues to play 

an important role in politics and economies. The act of trade can be briefly explained as the 

exchange of goods and services by means of interchange or selling.0F

1 Both sides of this trade 

transaction would benefit from the activity and gain profit.1F

2 International trade is the 

continuation of these transactions through borders. However, as with domestic trade, 

international trade also requires rules and regulations in order to operate properly and ensure 

that parties fulfil their commitments surrounding these transactions.2F

3 Therefore, the world 

trading system is arranged with numerous agreements made between states and a system of 

multilateral trade rules which take their origins from the nineteenth century.3F

4  

In antiquity, trade showed itself as an instrument to procure uncommon agricultural 

products, providing social communication between communities as a by-product. Trade routes 

that were located throughout Asia played an important role in the development of trade, 

however, immediately after traders started to gain profit through transactions, authorities began 

to interfere in order to regulate these transactions by giving special permissions to pass through 

their territory in exchange for taxes on commercial activity. These were one of the earliest 

interferences between politics and the economy. As trade became more complex the methods 

required to regulate it were replaced by regular tariffs and other non-tariff restrictions. Tariffs 

embraced by states are the reflections of their government policies, and since the early 1700s, 

trade tariffs have become the leading instrument in states income in Europe.4F

5 

From its very first years, international trade has gone back and forth between 

protectionism and free trade. In eighteenth-century Europe, protectionism in trade was taking 

the lead. As a result of the Napoleonic Wars, states begun to prefer liberalisation of trade and 

these actions were supported by administrative measures taken by authorities.5F

6 The Western 

1 Daniel L Bethlehem and others, The Oxford Handbook of International Trade Law (Oxford University Press 
2009) 3. 
2 Mitsuo Matsushita and others, The World Trade Organization: Law, Practice, and Policy (Oxford University 
Press 2017) 5. 
3 ibid 8. 
4 Bethlehem and others (n 1) 3–5. 
5 ibid 4–7. 
6 ibid 10. 
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economy was based on agricultural trade until the nineteenth century therefore trade 

transactions relied upon the harvest yields. The war period had a damaging effect on farms, 

harvest and grain prices.6F

7 With the technological developments in the 19th century, the countries 

which had industrial strength tended to liberalize their trade and increase their exports whereas 

smaller economies sustained the trade barriers they had. Despite all efforts made by countries 

to free trade, swift technological improvements in industrial productions led countries to 

embrace protectionist actions once again and high tariffs and strict measures were triggered by 

the following depression.7 F

8 

The industrial revolution caused a radical reform in the technology and manufacturing 

industry. The industrial sector progressed faster than any other achieving large productivity 

gains and these swift changes affected the distribution of resources from agriculture towards 

other sectors which initiated a structural change and conduced towards constructing a new 

economy that was no longer contingent upon agriculture.8F

9 

The economies were devastated by the disruptive consequences of the First World War 

at the beginning of the twentieth century. The monetary costs of the war and casualties caused 

a loss in the labour force and all those damages had a devastating effect on domestic industries. 

9F

10 Following the onset of the First World War in 1914, nations regulated their economic policies 

in accordance with political developments.10F

11 In the twentieth century, states tended to regulate 

trade with the help of strict trade restrictions, leading to reduction of trade transactions between 

nations and nearly bringing international trade to an end. States imposed higher tariffs on 

foreign trade goods and applied other economic restrictions such as licensing restrictions and 

exchange controls, leading to the observable deterioration in world trade. The World Economic 

Conference of 1927 was one of the most important events for the post-war economy. One of 

the most important results of this conference was the Geneva Convention on Import and Export 

Prohibitions and Restrictions, which regulated a set of rules dealing with quantitative 

7 John D Post, ‘A Study in Meterological and Trade Cycle History: The Economic Crisis Following the 
Napoleonic Wars’ (1974) 34 The Journal of Economic History 315, 25. 
8 Beth V Yarbrough and Robert M Yarbrough, ‘Cooperation in the Liberalization of International Trade: After 
Hegemony, What?’ (1987) 41 International Organization 1, 20. 
9 François Crouzet, A History of the European Economy, 1000-2000: 1000 - 2000 (University of Virginia Press 
2001) 99–100. 
10 ibid 172–174. 
11 Bethlehem and others (n 1) 12. 
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restrictions and encouraged international collaboration in trade until the GATT was negotiated 

in 1947. 11F

12 

 By the end of World War II, industrial technology introduced a path to large-scale 

production. Although the considerable majority of economies were damaged as a result of war, 

certain others grew to a large extent.12F

13 Nevertheless, in the second half of the twentieth century, 

countries engaged in a long-drawn organized effort to liberalise trade of goods and services 

worldwide.13F

14 The creation of the General Agreements on Tariffs and Trade (GATT) in the 

1940s was one of the greatest achievements regarding international trade policy.  The GATT 

regulations took base upon two innovative ideas that had not been considered before: A 

multilateral system of regulations and an institutionalised aspect.14F

15 

Trade takes on a significant role in modern economies. With the globalization wave that 

caused a rise in trade flows between nations, the welfare and income of countries began to be 

influenced by trade. Reduction in tariff rates has not affected all of the economic sectors 

similarly. Some products, including agricultural goods and textiles did not receive the same 

advance in tariff reductions as the other sectors of trade in goods.15F

16  

From the very start, governments were concerned regarding the liberalization of trade, 

considering it a possible threat to their sovereignty’. Governments previously tended to 

establish protective measures in order to protect their national assets from foreign competition, 

which has been fuelled by the trade liberalization.16F

17 Restrictions regarding the quantity of 

imports, taxes implied to the tariffs, subsidiary payments provided to domestic manufactures 

briefly, every action that disadvantages the abroad goods can be regarded as the instruments for 

protectionist measures.17F

18 The General Agreement on Tariffs and Trade contains provisions on 

traditional and regulatory instruments on protective measures. As a result of the Uruguay 

Round, two sets of agreements concerning regulatory barriers to trade: The WTO Agreement 

on Technical Barriers to Trade (TBT Agreement) and The WTO Agreement on the Application 

12 ibid 10. 
13 Yarbrough and Yarbrough (n 8) 23. 
14 Daniel L Bethlehem and others, The Oxford Handbook of International Trade Law (Oxford University Press 
2009) pp. 3–5. 
15 Matsushita and others (n 2) 6. 
16 Joost HB Pauwelyn, Andrew Guzman and Jennifer A Hillman, International Trade Law (Wolters Kluwer Law 
& Business 2016). 
17 Beth V Yarbrough and Robert M Yarbrough, ‘Cooperation in the Liberalization of International Trade: After 
Hegemony, What?’ (1987) 41 International Organization 1, 11. 
18 Alan O Sykes, ‘Regulatory Protectionism and the Law of International Trade’ (1999) 66 The University of 
Chicago Law Review 1, 7. 
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of Sanitary and Phytosanitary Measures (SPM Agreement) were also included to the WTO 

regulations.  18F

19 

Trade liberalization has taken different shapes in history. Economic and political 

environments that states embraced affected the trade policy they observed.19F

20 The reason  why 

trade is such a natural activity can be briefly explained with the gains it provides.20F

21 The basis 

of regulations on trade is specialization and exchange through goods of nations. The argument 

favouring the liberalization of trade derives from Adam Smith’s Wealth of Nations. Later, 

David Ricardo and James Mill introduced the world to the theory of comparative advantage 

which stated that countries should specialize and export their least cost products and trade to 

receive higher-cost products.21F

22 Absolute advantage occurs when a country is superior compared 

to the second country when producing a commodity while the second country is superior in 

some other commodity. The Comparative advantage of a country demonstrates itself whenever 

it has a greater margin of superiority or a smaller margin of inferiority in a pattern. In this way, 

every country ideally possesses  a comparative advantage in some area even though it has no 

absolute advantage in any area.22F

23 Thus, countries will achieve gain through the specialization 

by exporting the goods in which it has a comparative advantage. Trade plays an important role 

in the economic growth of the nations.23F

24 

Traditional economic trade theory demonstrates a model which achieves gains through 

international specialization and comparative advantage. A liberalized model of trade optimizes 

the income and welfare through a finite number of accessible sources which world has. 

Unlimited international trade organises specialization according to comparative advantage that 

states have, and this system also promotes systematic use of the resources. This mechanism of 

international trade requires cooperation and systematic governance of trading relations to 

ensure the utmost gain. Therefore, trade needs regulations and procedures imposing protection 

on the international trade system in order to prevent opportunistic violations in transactions 

made between different nations.24F

25  

19 ibid pp. 13-16. 
20 Yarbrough and Yarbrough (n 8) 11. 
21 Matsushita and others (n 2) 5. 
22 Bethlehem and others (n 1). p.9  
23 Raj Bhala, Dictionary of International Trade Law (LexisNexis 2012) 151. 
24 Matsushita and others (n 2) 7. 
25 Beth V Yarbrough and Robert M Yarbrough, ‘Cooperation in the Liberalization of International Trade: After 
Hegemony, What?’ (1987) 41 International Organization 1, 7-10. 
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2. SOURCES OF INTERNATIONAL TRADE LAW

       The sources of international law presents itself as one of the main concepts for 

construction of legal discourse and claims. It bears a significant amount of importance due to 

the fact that these sources form the legal foundation of the system of international law. It 

introduces us to the origins of its normativity, provides us with justification regarding its 

regulations, but most importantly, presents reasons to obey these constructed rules. Sources of 

international law also form the tools of contestation in the legal conflicts that may occur. 

Although we cannot ignore the importance of specifying the sources which construct the base 

of the international law order, total consensus has not been reached regarding their 

interpretation and function in legal systems.25F

26 International law is composed of more than one 

source and these sources function individually and independently of each other.26F

27

         The origin of sources of law can be attributed to the Age of Enlightenment and the 

political ideas that emerged as a result of it. With the rise of modern law in the nineteenth and 

twentieth century, the new legal structure aimed to replace the political and moral approach that 

international law once had with legally binding rules. Therefore, the sources of modern 

international law provide us with a great example of the shift from a basis of  morals and politics 

to legally binding rules. 27F

28 

Article 38 of the Statue of International Court of Justice is considered to lay the 

foundations of the sources of international law and these sources are also accepted as the sources 

of international trade law.28F

29 The rules and procedures which can be applied to the ICJ are 

brought to the dispute settlement in the WTO with the Dispute Settlement Understanding (DSU) 

and also serve as sources of trade law.29F

30 

a. General Principles of Law

General principles of law constitute a set of common values accepted by the international 

order.30F

31 In other words, general principles can be considered as the diversified techniques 

26 Jean d’Aspremont, Samantha Besson and Sévrine Knuchel, The Oxford Handbook of the Sources of 
International Law (Oxford University Press 2017) 2. 
27 Hugh Thirlway, The Sources of International Law (Oxford University Press 2019) 148. 
28  Jean d’Aspremont, Samantha Besson and Sévrine Knuchel, The Oxford Handbook of the Sources of 
International Law (Oxford University Press 2017)6. 
29 Principles of International Trade Law as a Monistic System (Interlegal cc) 166. 
30 Rao Geping, ‘The Law Applied by World Trade Organization Panels U.S.-China WTO Roundtable’ (2003) 17 
Temple International & Comparative Law Journal 125. 
31 Guido Alpa, ‘General Principles of Law’ (1994) 1 Annual Survey of International and Comparative Law 1. 
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applied by the courts and judges while interpreting the law, but at the same time, they generate 

the fundamental values underlying the system of law.31F

32 It is considered that the general 

principles of law take their origin from different national legal systems and public international 

law progressing through the years. Their most important function is to provide flexibility and 

fill the gaps treaties and customary law may have.32F

33  

General principles of law are fundamental elements every single legal system ought to 

have built in their law. The general principles do not have to be termed similarly in each legal 

system, however, their implementation shall not conflict with the essential values the legal 

system may possess.33F

34 These general principles can also be found under different names in 

different national legal systems.34F

35 They are used while interpreting the agreements and 

regulations constituted by authorities, but this does not mean that all principles are intertwined 

and used in the same way.35F

36 

Although the International Court of Justice has never made a decision based solely upon 

general principles of law, courts refer to these principles as supporting elements in drawing 

their reasonings and decisions.36F

37 The general principles of law are occasionally being referred 

to in the panel and Appellate Body reports of WTO as an instrument to support arguments of 

the panel rulings since the GATT regime.37F

38 Although general principles are too many to recite 

individually, some notable examples are good faith, equality of parties, and res judicata.38F

39 

b. International Treaties and Conventions  

International law can be described as a consensual and reciprocal legal regime.39F

40 Treaties 

emerge as one of the most obvious approaches authorities put to use when it comes to 

establishing binding rules between two or more states. Treaties express consent of parties who 

agree to perform or recognize the obligations and rules under the mandate of the treaty that they 

agreed to be a party of.40F

41 This consensual characteristic lies within every treaty and only states 

32 ibid p. 33. 
33 Principles of International Trade Law as a Monistic System (n 29) 180. 
34 Andrew D Mitchell, Legal Principles in WTO Disputes (Cambridge University Press 2008) 58. 
35 Principles of International Trade Law as a Monistic System (n 29) 180. 
36 Guido Alpa, ‘General Principles of Law’ (1994) 1 Annual Survey of International and Comparative Law  2. 
37 Mitchell (n 34) 61. 
38 David Palmeter and Petros C Mavroidis, ‘The WTO Legal System: Sources of Law’ (1998) 92 The American 
Journal of International Law 398, p. 408. 
39  Andrew D Mitchell, Legal Principles in WTO Disputes (Cambridge University Press 2008) p. 61. 
40 Principles of International Trade Law as a Monistic System (n 29) 167. 
41 Thirlway (n 27) 37. 
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which consented to its provisions are bound by the obligations of a treaty.41F

42 Therefore, treaties 

constitute one of the most evident and formalistic sources of law.42F

43 

From a legal grounds conventions and treaties represent similar means. A convention tent 

to generate more formal and general nature than a treaty. Conventions characteristically 

composed of general applicable rules. An international agreement, whether or not it is organized 

in a form of treaty or conventions, generates legal rules and responsibilities that states are bound 

to fulfil once they became party to this agreement.43F

44 

A treaty is generally composed of the legal text, annexes and any prior agreement which 

was prepared in association to finalize the treaty and also recognized by the treaty parties. 

Subsequential agreements also need to be considered while interpreting a treaty. Article 31 of 

the Vienna Convention determine the techniques behind the treaty interpretation. According to 

its provisions a treaty should be interpreted with good faith and in consistency with the terms 

and means of the treaty.44F

45 

c. International Customary Law  

Customary law and treaties are regarded as the foundation of the legal framework for 

international trade law.45F

46 Article 38 defines customary law as ‘evidence of a general acceptance 

of a general practice accepted as law.’46F

47 There is two necessary conditions under which 

customary law is created: a regular practice recognized by states and the subjective acceptance 

of this specific legal duty following the practice. There is no established period of time during 

which a custom became law, it depends on the circumstances surrounding the practice.47F

48  

International customary law appears a binding effect on all states however some 

customary international rules application can be narrowed to a specific region and some 

customary international rules do not have a binding effect on particular states due to their 

perpetual objection in performing this rule.48F

49 

42 Principles of International Trade Law as a Monistic System (n 29) 167. 
43 Thirlway (n 27) 37. 
44  Principles of International Trade Law as a Monistic System (n 25) p. 166. 
45  Principles of International Trade Law as a Monistic System (n 25) 171–174. 
46 ibid. 
47 d’Aspremont, Besson and Knuchel (n 26) 166. 
48 Principles of International Trade Law as a Monistic System (n 29) 177–178. 
49 Andrew D Mitchell, Legal Principles in WTO Disputes (Cambridge University Press 2008) pp.7-9. (n 30) 44. 
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Treaties obtain their legitimacy through customary law; thus, customary law should also 

be taken into account while interpreting the treaties. In other words, treaties and customary law 

draw their legal strength from each other and cannot function properly without one another.49F

50 

d. Judical Decisions and Publications  

As it is generally accepted in international law, judicial decisions only generate an 

obligatory effect on the parties of the specific case. This general rule is applicable both to the 

international court of justice and to the dispute settlement body of WTO. This rule also applies 

to the arbitration decisions. The ruling concluded by the Panel or Appellate Body has binding 

effect only over the parties to the dispute. A strong precedent system does not take a part in the 

international law therefore, the DSB of WTO is not obliged to follow previous rulings or 

decisions panels adopted. Even though, previous decisions do not have a mandatory effect they 

should be considered when and interpreted when it is needed. Nevertheless, DSB practice does 

not embrace subsequent panel reports adopted by GATT or WTO Dispute Settlement as a direct 

source applicable to the disputes.50F

51  

Legal publications also generate a source of international law. For instance, most of the 

panel reports concluded by DSB include attributions to the legal publications. They may also 

include useful prepositions for the descendent situations. 51F

52 

3.  RULES AND PRINCIPLES  

The general principles of law which are now applied in international law derived from 

the notions of equity which began asserting their dominance since the eighteenth and nineteenth 

century. These notions were faced with criticism due to their lack of a ‘durable foundation’ in 

the twentieth century so they gradually evolved to the international law principles recognized 

and conducted by nations and governments throughout their legal procedures. The First World 

War built the need for clear sources of international law and this abstract equity earlier defined 

as equity norms transformed to the general principles of international law with the Article 38 

of ICJ Statue.52F

53 

Principles and rules are accepted as a species of legal norms nevertheless, their distinction 

arises in the way they operate. They represent essential rulemaking values and set guidelines 

50 Principles of International Trade Law as a Monistic System (n 25) p.177–178. 
51 Principles of International Trade Law as a Monistic System (n 25) pp. 183-18. 
52 ibid. pp. 184–185. 
53 Charles T Kotuby and Luke A Sobota, General Principles of Law and International Due Process: Principles 
and Norms Applicable in Transnational Disputes (Oxford University Press 2017) 3–5. 
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while developing legal rules. Briefly stated principles can be explained as the general precepts 

defining standards norms should have. Therefore, principles constitute foundations that 

underlie every legal regulation while rules are more focused and explicit orders applied in 

specified situations. More often we can specify between a rule and a principle by paying 

attention to its purpose whether it is a general regulation, or a law used to describe a specific 

consideration.53F

54 

The need for principles rises to its occasion in ambiguous situations which could not or 

did not have been taken into consideration while arranging a legal text. In those kinds of 

ambiguous circumstances, principles play an effective role by the means of interpreting 

provisions and assisting tribunals.54F

55 

The General Agreement on Tariffs and Trade 1994 (GATT) fundamental purpose is to 

liberalize international trade through removing and controlling barriers and other protective 

obstacles international trade encounters while competing in the world market. Therefore, the 

essential underlying principles of GATT distinguish themselves with an underlying motive of 

eliminating pre-existing inequalities within the trade system and provide a level playing field 

for all. 55F

56  WTO broaden the area of application of its legal principles with the launch of the 

Uruguay Round. The legal principles of WTO became more compelling in a greater area of 

domestic regulations and broaden their impact by the means of transforming the GATT regime 

and forming WTO.56F

57 In addition to the principles derived from WTO provisions, Article 3.2 of 

DSU regulates the matter of explication of the WTO agreements compliant with customary 

rules of interpretation of public international law, more definitely the rules constituted in Article 

31 and 32 of Vienna Convention on the Law of Treaties (VCLT). In this manner, principles 

contribute to the WTO system by securing and ensuring predictability to the system.57F

58 

a. Reduction Of Tarriffs and Non-Tariff Barriers  

Since the beginning of its history trade negotiations concentrated on the reduction of trade 

barriers and tariffs.58F

59 Every state free to adapt its own economic system and likewise states are 

free to choose who to participate in economic transactions with. The modern international 

54 Andrew D Mitchell, Legal Principles in WTO Disputes (Cambridge University Press 2008) pp.7-9 . 
55 ibid. p. 15  
56 Matthias Herdegen, Principles of International Economic Law (Oxford University Press 2016) 212–213. 
57 Daniel LM Kennedy and James D Southwick, The Political Economy of International Trade Law: Essays in 
Honor of Robert E. Hudec (Cambridge University Press 2002) 2–3. 
58 Andrew D Mitchell, Legal Principles in WTO Disputes (Cambridge University Press 2008) pp. 15-16 
59  Matthias Herdegen, Principles of International Economic Law (Oxford University Press 2016) p. 231. 
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economic system is focused on the liberalization of these economic transactions through 

reducing barriers the trade has. Reducing tariffs and extermination of non-tariff barriers emerge 

as the essential instruments in reaching trade liberalization. The non-tariff barriers these 

international transactions face can be exemplified as quantitative restrictions, technical norms, 

custom procedures and other circumstantial restrictions.59F

60 

b. Non-Discrimination  

The abolishment of discriminatory treatment presents one of the essential aims 

multilateral trading system strives to reach.60F

61 The non-discrimination principle performs an 

essential role in international trade relations, and it functions in two different ways: equivalent 

treatment regarding international investments and equivalent treatment regarding domestic 

investments. Each way provides a level playing field and fair circumstances for foreign and 

domestic markets.61F

62 

In WTO law this principle is divided into two main aspects: The most favourite nation 

treatment which most distinctively can be seen in the Article I of GATT and national treatment 

obligation regulated in Article III of GATT. These two central obligations represent the core 

values observed in the non-discriminatory approach to the contracting parties.62F

63 

i. Most Favoured Nation Treatment  

The history of the most favoured nation treatment can be dated back to the 11th century 

Holy Roman Empire however only since the 18th century the term gained its extensive usage in 

international policies.63F

64 Article 1 of the GATT draws the basis of most-favoured-nation 

treatment many other provisions of the GATT also contain the basis of this principle. ‘Most-

favoured-nation treatment can be briefly explained as the principle which obliges members to 

grant trade privileges to all contracting parties once it has been granted this privilege to one 

contracting party.64F

65 An advantage granted to a trading partner needs to be granted to 

immediately and unconditionally to all trading partners a state has thus, the MFN prevents 

60 ibid. pp. 66–67. 
61 Matsushita and others (n 2) 155–156. 
62  Matthias Herdegen, Principles of International Economic Law (Oxford University Press 2016) p. 67. 
63 Matsushita and others (n 2) 155–156. 
64 ibid 155. 
65  Matthias Herdegen, Principles of International Economic Law (Oxford University Press 2016) pp. 213–214. 
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members to discriminate between other members.65F

66 The most favourite nation treatment can 

only be initiated in the matter of likely goods and products.66F

67 

The MFN invalidates ‘bilateral opportunism’ which states show a tendency to seek in 

order to gain more advantageous deals and instead favours multilateral advantages all nations 

can benefit from. In other words, the MFN aims to provide the same standards to all fellow 

nations. This treatment includes custom duties, border crossing duties, tariff treatments, trade 

remedies, tax rebates and any other advantage, favour, privilege or immunity a member could 

benefit from while fulfil transactions.67F

68. 

The most-favoured-nation treatment must be granted ‘immediately and unconditionally’ 

therefore it does not contingent upon any service or other perk granted in exchange. Although, 

Most-favoured nation treatment also contains de facto discriminations along with the de jure 

ones there can be several exceptions in the matter of custom unions, free trade areas and 

developing countries.68F

69  

ii. National Treatment  

Fair treatment of foreign investment generates the foundation of international economic 

relationships. Foreign competitors are destined to be in a disadvantaged situation considering 

their deficiency of political correspondence with domestic markets in the absence of a level 

playing field within domestic and foreign businesses. 69F

70 

Therefore, the national treatment is the second essential expression of the non-

discrimination principle. It remarks that any foreign product or service must be provided with 

the same treatment as the domestic counterpart of this product in their home state. Therefore, 

member states are bound to ensure imported goods are treated under equal competitive 

conditions as domestic goods according to the Article III of the GATT.70F

71 But this does not 

mean that foreign products would be bound to pay an import tariff in order to access the 

domestic market. This equivalent treatment includes all of the internal state actions which 

impose an effect on the competition.71F

72 

66 ibid 159–164. 
67 Matthias Herdegen, Principles of International Economic Law (Oxford University Press 2016) pp. 213–214. 
68 ibid pp. 159-164. 
69  Matthias Herdegen, Principles of International Economic Law (Oxford University Press 2016) pp. 213–214. 
70 Markus Wagner, ‘Regulatory Space in International Trade Law and International Investment Law’ (2014) 36 
University of Pennsylvania Journal of International Law 1, 43. 
71 Matsushita and others (n 2) 179–183. 
72 ibid 185. 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 17



c. Reciprocity 

Reciprocity is a fundamental principle of the General Agreement on Tariffs and Trade 

and it plays an important role in international political relations considering the fact that many 

international relations are based on reciprocal transactions. In international relations, the 

principle of reciprocity is defined as parallelism in advantages. Another term that can be used 

to define the reciprocity is mutual obligation.72F

73 The Vienna Convention demonstrates and 

determines the use of the reciprocity principle in Article 21. The GATT also includes provisions 

demonstrating the use of reciprocity with some exceptions regarding developing countries and 

regional trading blocks. These exceptions take the form of authorization of longer time periods 

for adaptation to higher tariff barriers.73F

74 

Reciprocity is a crucial mechanism when it comes to restricting free riding and it also 

makes granting tariff concessions and trade liberalization more politically likeable for states. 74F

75 

The reciprocity obliges an actor to demonstrate symmetrical behaviours and provide parallel 

changes in exchange to the ones provided to them. It means that if an actor demonstrates a 

behaviour the other actors in the international field would also perform symmetrical changes in 

return. Reciprocity ensures that a country would provide the same advantages, privileges or 

treatment regarding imports that its trading partners provide to their goods thus, reciprocity 

works in close relation with MFN treatment. Reciprocity and MFN treatment generates the 

fundamentals of every trade negotiations by providing equal grounds for fellow member 

states.75F

76 

Reciprocity also puts forward an important instrument dealing with international disputes. 

As a result of international law operating as multifactorial bilateral relations that draw its 

strength from consent granted by states reciprocity plays an important role in underlying 

equality for all states. In the case of a dispute the defective state may face sanctions as reciprocal 

measures accordingly with its violations.76F

77 

73 Robert O Keohane, ‘Reciprocity in International Relations’ (1986) 40 International Organization 1, 1. 
74 Francesco Parisi and Nita Ghei, ‘The Role of Reciprocity in International Law’ (2003) 36 Cornell 
International Law Journal 93. 
75 Amrita Narlikar, The World Trade Organization: A Very Short Introduction (Oxford University Press 2005) 
29. 
76 Francesco Parisi and Nita Ghei, ‘The Role of Reciprocity in International Law’ (2003) 36 Cornell 
International Law Journal 93 
77 Parisi and Ghei (n 74) 122. 
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d. Good Faith, Proportionality and Due Process 

Good faith plays an important role in every legal system. Generally good faith principle 

can be defined as ‘honesty of purpose or sincerity in declaration’ and it allows others to expect 

honesty and no intention of deceiving in return. Good faith is one of the fundamental principles 

of law and can be defined as a principle of customary law. It also one of the general rules in 

many domestic legal systems. It goes back in history in the earliest human societies. Civil law 

regimes expect agreements to be formed and executed in good faith. This principle builds trust 

among contracting parties and promotes fair relations.77F

78 The good faith principle pursues fair 

dealing in the judicial procedures and forbids parties to take advantage of their own illegitimate 

actions.78F

79 

According to the Vienna Convention on Law of Treaties (VCLT), Article 3.2 of the DSU 

remarks that good faith implies while interpreting all of the provisions of WTO. As stated in 

DSU Article 3.10 and 4.3, the members must participate in the dispute settlement procedures 

in the good faith throughout the whole dispute settlement process, including the consultations 

stage held prior to the dispute settlement procedures. If a member failed to observe the good 

faith principle throughout the whole procedure and rather used dispute settlement as a strategy 

to reach a wrongful outcome as opposed to a satisfactory solution the responding member may 

claim it according to Article 3.10 of the DSU. The GATT also establishes the necessity to fulfil 

the good faith requirement when setting tariff and while participating in the negotiations in 

order to achieve a mutually satisfactory solution which would benefit both of the parties. Article 

3.1 of the DSU establishes that the parties participating in dispute settlement procedures must 

engage in good faith and many other WTO agreements also mention the use of good faith in 

their provisions.79F

80 

The principle of due process, otherwise known as ‘procedural fairness’ demands 

administrative and judicial proceedings to be pursued in a fair manner. Due process is a 

fundamental necessity of every legitimate and effective legal system and international trade law 

is no exception. Administrative and judicial mechanisms usually provide due process by 

establishing procedural rules and defining how rights, responsibilities and obligations are 

administrated. Briefly stated, due process requires conduct legal proceedings accordingly with 

these established rules and proceedings. The required due process derives depending on each 

78 Mitchell (n 34) 107–109. 
79 Kotuby and Sobota (n 53) 88. 
80 Mitchell (n 34). ppp. 125-130 
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individual situation on account of different conditions a situation may possess thus, it is hard to 

describe it in a precise manner. Due process can be used in two ways in WTO disputes: first, it 

can be used as a guide in  administering procedural actions; second while interpreting provisions 

of WTO that inflict due process requirements upon members. Due process has three different 

aspects: the bias rule, the hearing rule and the no evidence rule. 80F

81  

The general definition of ‘proportionality’ is being commensurate in size, amount or 

degree. In the legal aspect principle of proportionality base its grounds on having a 

proportionate relationship amongst the means and the ends. If a measure that is chosen to 

determine a situation or dispute sufficient to achieve a judicious end there is no need to apply 

more restrictive means. Briefly stated, this principle seeks a balance between an end and the 

measures performed to achieve this end. If this balance is not observed while taking an action 

the rights of the other party can be abused.81F

82 As a principle applied in WTO law it provides a 

balance between competing rights or values of the parties. Proportionality provides a limit to 

the measures that could be taken to resolve a dispute and ensure the required balance between 

punishment and crime.82F

83   

e. Burden of Proof, Judicial Economy, and Terms of Reference 

Allocation of burden of proof is an important element in international courts and tribunals 

and it also can be found in the majority of domestic legal systems. The burden of proof obliges 

a party to prove its claim once it has been presented in front of the court. Once a party asserts 

its claims regarding a case it must second these claims with facts by providing the court with 

necessary evidence. In WTO law burden of proof generally lies with a complainant unless 

mentioned otherwise. But the party should only prove the claims which possess a necessary 

element in the particular case. 83F

84  

The concept of judicial economy indicates that a party needs to address those claims 

which needed to be addressed in an attempt to settle the dispute in topic. As it were stated by 

Appellate Body ‘A panel need only address those claims which must be addressed in order to 

resolve the matter in issue in the dispute.’84F

85 This means that adjudicating body is only obliged 

81 Mitchell (n 31). pp. 145–148. 
82 Kotuby and Sobota (n 53) 114. 
83 Mitchell (n 34) 183. 
84 Caroline E Foster, ‘Burden of Proof in International Courts and Tribunals’ (2010) 29 Australian Year Book of 
International Law 27. 
85 Appellate Body – United States – Measures Affecting Imports of Woven Wool Shirts and Blouses from India 
– Report of Appellate Body can be found at: 
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to handle arguments necessary to resolve the dispute while overlooking other concerns brought 

by the parties which are irrelevant or do not bear significant importance regarding the dispute.85F

86 

The terms of reference briefly can be explained as the claims that forms the prospect of 

the dispute by identifying legal basis a complaint is based upon. Terms of reference are adopted 

individually based on each dispute and cannot be changed throughout the process.86F

87 Unless 

parties agree upon specific terms of reference the general terms of reference for dispute 

adjudication are settled in the Article 7.3 of DSU.87F

88 

4. EXCEPTIONS TO THE RULES OF INTERNATONAL TRADE 

Trade agreements and trade regulations do not always contain obligatory effect under all 

circumstances. The practice of law demonstrates a possibility of unforeseen circumstances in 

which neither party can honour provisions of the agreement they once agreed to. This failure in 

performing the regulations in such situations lead countries to adopt alternative measures. 88F

89. 

These exceptions to the general provisions of law mean that even if a measure violates 

one of the obligation the GATT has it can be still justified if it meets required conditions under 

which these exceptions are established in the Article XX and XXI.89F

90 

a. General Exception 

Article XX of the GATT specifies a list of ‘general exceptions’ which allows members 

to adopt restrictive measures which normally would be considered as a non-compliance to the 

WTO obligations. These exceptions demonstrate that under defined circumstances obligations 

of WTO can be overruled by non-economic reasons in order to protect health or the 

environment. 90F

91 Article XX legitimise restrictive measures which normally impartible with 

quantative trade restrictions regulated in Article XI. Measures which are defined under the 

Article XX of the GATT objectifies non-trade policies member states can adapt which normally 

accepted as incompatible with the GATT provisions.91F

92The Article consists of two parts: the 

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(%40Symbol%3d+wt%2fds33%2f*)&La
nguage=ENGLISH&Context=FomerScriptedSearch&languageUIChanged=true 
86 Matsushita and others (n 2) 105. 
87 ibid 92. 
88 ibid 63. 
89 Principles of International Trade Law as a Monistic System (n 25) p. 11. 
90 Pauwelyn, Guzman and Hillman (n 16). 
91 ibid. 
92 Ingo Venzke, ‘Making General Exceptions: The Spell of Precedents in Developing Article XX GATT into 
Standards for Domestic Regulatory Policy’ in Armin von Bogdandy and Ingo Venzke (eds), International 
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clearly defined exceptions which are identified between paragraphs (a) and (j); and the second 

paragraph providing a general condition called ‘the chapeau’. 92F

93 

Article XX allows a member to implement measures which constitute exceptions to the 

GATT obligations only if they fulfil the specified factors: First the measure in subject must fall 

withing ten categories listed in the article; and second the measure in subject must not include 

an unjustifiable discrimination among countries and cannot impose a restrictive measure 

regarding international trade. Article XX(a) provides us with conditions known as public morals 

and the scope of these conditions can differ depending on the cultural, ethical and social values. 

Members are provided with a range area to determine their own concept of ‘public morals’ in 

compliance with their own values.93F

94  

The first section of the Article XX contains exceptions regarding public morals, life or 

health, domestic laws or regulations, and natural resources whereas, the second section of the 

article draws attention to a ‘chapeau’ provision which forbids unjustifiable discriminatory 

intentions while applying those exceptions and also provides us with guidance regarding the 

manner in which a measure should be imposed. It can be said that the second clause of the 

article aims to exclude possible exploitation of the article. In order to justify a measure under 

the context of the Article XX it must satisfy both clauses of the article. It is required to meet 

both the specific exceptions and the chapeau for a measure to be considered as the exception.94F

95 

The Appellate Body report on US-Gambling dispute indicated that the measure taken 

should also be ‘necessary’ to perform considering the circumstances and member should choose 

measure with the least possible cost to trade liberalization.95F

96 In United States-Gasoline case 

Appellate Body drew attention to the competing interests and remarked that the measures listed 

in Article XX must be ‘applied reasonably, with due regard both the legal duties of the party 

claiming the exception and the legal rights of the other parties concerned.’ Article XX should 

not be invoked if a less trade restrictive alternative measure which provides the same level of 

protection is available. 96F

97 

Judicial Lawmaking: On Public Authority and Democratic Legitimation in Global Governance (Springer 2012) 
<https://doi.org/10.1007/978-3-642-29587-4_6> accessed 14 October 2020. 
93 Pauwelyn, Guzman and Hillman (n 16). 
94 Daunton, Narlikar, Stern, The Oxford Handbook on The World Trade Organization (Oxford University Press 
2012). pp. 446-448 
95 Pauwelyn, Guzman and Hillman (n 16). introduction to the cheapua 
96 Daunton, Narlikar, Stern, The Oxford Handbook on The World Trade Organization (Oxford University Press 
2012) . p.447 
97 Venzke (n 92). 
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b. Security Exceptions 

Under specific circumstances international law allows states embrace legitimised acts that 

may be regarded as non-observance to their legal international obligations if they believe there 

is a thread to their national security. In such cases several exceptions grand a member state right 

to adopt measures inconsistent with general obligations of WTO agreements but only if such 

measures are indispensably necessary for protection of a state’s fundamental security interests. 

The most well-known provision which allows member states to adopt measures in the case of 

thread to their national security consideration is Article XXI of the General Agreement on 

Tariffs and Trade (GATT).97F

98 It also included in the several other WTO agreements namely 

Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) and the General 

Agreement on Trade in Services (GATS).98F

99 Briefly stated this clause grants a state the right to 

proceed with a trade restrictive measure without it being justified or approved by an authority 

first.99F

100 

Previous to being included in the GATT 1994 the security exception initially made an 

appearance the General Agreement on Tariff and Trade 1947.100F

101 For decades national security 

exception was considered to have a self-judging nature which led to the perception that any 

member state can initiate it whenever it considers it to be ‘necessary for the protection of its 

essential security interests.’ 101F

102  

The question which international tribunals were faced was whether such maters 

previously regarded as exclusively national sovereignty rights can be interpreted on 

international level;102F

103 and this uncertainty also caused WTO members to abstain from 

application of national security exception since the creation of GATT.103F

104Although, Article XXI 

was first invoked in the 1949 by Czechoslovakia; contracting parties refused to examine the 

complaint arguing that Article XXI cannot be invoked because such political actions fall outside 

98 Dapo Akande and Sope Williams, ‘International Adjudication on National Security Issues: What Role for the 
WTO’ (2002) 43 Virginia Journal of International Law 365. 
99 Tania Voon, ‘The Security Exception In WTO Law: Entering a New Era’ (2019) 113 AJIL Unbound 45. 
100 Roger P Alford, ‘The Self-Judging WTO Security Exception’ (2011) 2011 Utah Law Review 697. 
101 Voon (n 99). 
102 Alford (n 100) 697. 
103 Dapo Akande and Sope Williams, ‘International Adjudication on National Security Issues: What Role for the 
WTO’ (2002) 43 Virginia Journal of International Law 365, 371–372. 
104 Daria Boklan and Amrita Bahri, ‘The First WTO’s Ruling on National Security Exception: Balancing Interests or 
Opening Pandora’s Box?’ (2020) 19 World Trade Review 123. 
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the scope of GATT regime.104F

105 Thus, the acceptance that security exception possess wholly self-

judging effect considering the security exceptions surrounded GATT regime for the decades.105F

106  

A provision is accepted as self-judging when member who invoked it is free to decide 

whether this article can be applied to the specific case and how it can be applied against a 

measure. This represents a non-justiciable approach which conduced WTO panels toward 

abstaining from determine if measures could be regarded as security exceptions. Therefore, if 

a provision is accepted as ‘self-judging’ it also becomes non-justiciable and cannot be subject 

to the dispute. On the contrary if a provision is accepted as not ‘self-judging’ and ‘justiciable’ 

then panel can embrace an objectified interpretive approach based on specified legal standards 

of an action.106F

107 

The abstract of Article XXI outlined quite ambiguously considering the exhaustive 

outline of the previous article, Article XX which clearly defines the circumstances under which 

exceptions to trade restrictions can be justified. It is considered that Article XX embodies both 

objective and subjective aspect when it comes to define the circumstances considered to 

generate an exception. Although, Article XXI(b)(i) describes clearly objective circumstances; 

Article XX(b)(iii) includes a more controversial subsection.107F

108 

 Despite the fact that the term ‘emergency’ expresses a considerable amount of vitalness 

in taking the measure, the term ‘emergency in international relation’ lacks certainty in 

international public law. The ambiguity of this term allows it to be applied to almost any 

situation a state considers to be serious enough to jeopardize its national security but it also 

allows to authorize restrictive measures not only in the case of the armed conflict but as well as 

an economic, social or political thread a country may face.108F

109. 

The Article XXI includes five different categories on which a member state can refer to 

a security act: (1) national security information, (2) nuclear material, (3) military goods and 

services, (4) war and international emergencies and (5) UN Charter Obligations. The UN 

Charter obligation exception indicates an objective standard while taking circumstances under 

105 Matsushita and others (n 2) 550. 
106 Voon (n 99). 
107 Daria Boklan and Amrita Bahri, ‘The First WTO’s Ruling on National Security Exception: Balancing Interests or 
Opening Pandora’s Box?’ (2020) 19 World Trade Review 123, 128–129. 
108 Matsushita and others (n 2) 548–550. 
109 ibid pp. 550–551. 
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review. The other four exceptions appear to be self-judging, which implies that member state 

evaluates whether the action is necessary to further in the case of security infringement.109F

110 

The main issue which underlines the Article XXI is whether interpretation of this clause 

should be conducted in an objective or a subjective manner. The Article 3.2 of DSU states that 

all interpretations considering provisions of WTO should be made in accordance with 

customary rules of interpretations of public customary law. The approach presented by the 

Article 31 of Vienna Convention on Customary Law of the Treaties also establishes that the 

terms of an agreement should be interpreted with good faith and considering the objective 

purpose which underlies the text and the Appellate Body also demonstrated these approach in 

its rulings.110F

111 

These provisions justify trade-restrictive actions of member states considered for 

protection of their domestic industries that can affect a country’s national security interests. 

Therefore, WTO provided Member’s with certain justificative provisions in Article XXI of 

GATT, Article XIV of the GATS and Article 73 of the TRIPS agreement to perform measures 

which would normally be considered inconsistent with WTO. These exceptions take their roots 

from sovereign rights member states assented to compensate on behalf of the liberalisation of 

trade while creating the WTO. Drafters agreed to compensate for sovereign rights that member 

states abandoned in order to provide international trade peace and security.111F

112 Under national 

security exception states justify peculiar actions or measures on account of such actions were 

taken to protect its national security interests.112F

113 Although, these articles are legal grounds to 

apply security measures these provision fail to define the exact meaning of term ‘national 

security’. The WTO practice and international law broaden the scope of term ‘security’ by 

adding economic, health, environment, personal and political concerns along with the purely 

military concerns that may possess a threat to national peace and order.113F

114 The issues 

international tribunals attempt to determine when being subjected to national security clause is 

whether a state was indeed faced with a thread towards its national security and whether adopted 

110 Alford (n 100) pp. 703–704. 
111 Boklan and Bahri (n 107). 
112 ibid. 
113 Akande and Williams (n 98) p.369. 
114 Boklan and Bahri (n 107). 
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action was indeed necessary for protection those interests.114F

115 The panel also ought to determine 

whether the measure in subject is indeed necessary considering the situation in dispute.115F

116 

It has been accepted that the self-judging element that security exception possess should 

be balanced by an effective acknowledgment that the article must be only invoked judiciously 

and in good faith.116F

117 The good faith principle prevents states to take unjustified advantage of 

other actors. A state should demonstrate a genuine concern that the implemented restrictions 

are essential to protect its security interests. Thus, a state should meet the requirement of ‘good 

faith’ and do not adopt these measures solely in order to harm other party’s interests. In its 

earlies reports panel also accentuated that the demonstration of good faith should not be solely 

observed while examining whether a situation indeed appeared as an emergency in nations 

security but also when while examining the applied measure against this emergency. Therefore, 

party invoking ‘security exception’ have to fulfil the requirement of good faith in all three 

elements: ‘emergency in international relations’, ‘essential security interest’ and ‘necessity in 

taken measure’. A combination of objective and subjective approach towards the Article XXI 

and balance the sovereign rights of member states with the rights of free and liberalized trade 

constitutes one of the most important elements while interpreting the clause.117F

118 

c. Safeguard Measures and Waivers  

Waivers and safeguards became a part of the WTO as a result of challenges were faced 

regarding the waiver provisions in the GATT 1947 regime. Waivers are designated to benefit 

developing countries by permitting them to allocate special preferences under specific 

conditions. Therefore, they contradict with most favoured nation treatment and allow special 

and differential treatment towards least-development countries.118F

119 

Decision regarding waivers considering any agreement of the WTO can be made 

exclusively on Ministerial Conference by three-fourths of the members and agreed waivers are 

subjected with annual review.119F

120 

115 Akande and Williams (n 98) pp. 369–370. 
116 Voon (n 99). 
117 ibid. 
118 Boklan and Bahri (n 107). 
119 Matsushita and others (n 2) 175. 
120 ibid 15. 
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d. Developing Countries: Special and Differential Treatment  

In Uruguay Round while establishing the WTO developing countries were promised with 

lower tariffs regarding products that they had a comparative advantage in. The GATT regime 

were leaving out the products that developing countries had an advantage in and introduction 

of these fields in WTO provisions presents one of the most important achievements of Uruguay 

Round. One of these products that were neglected by the previous GATT provisions were 

agricultural and textiles. With the GATT 1994 developing countries were provided with binding 

tariff lines on agriculture and also textiles and promised with better access to the non-

agricultural market and public health.120F

121  

Some of the provisions introduce developing countries to the advantages that normally 

generates misuse of most favoured nation treatment. Developing countries also granted with 

longer time periods and technical when it comes to put into operation new agreements and 

technical assistance for further implementation.121F

122 

Uruguay round also focused on Least Developed Countries (LDCs) which possess small 

and vulnerable economies in comparison with other member states. Special and Differential 

treatment provisions appear throughout of all WTO provisions.122F

123 For instance, Agreement on 

Agriculture (AoA) Articles 15 and 16 includes ‘special and differential’ (S&D) promoting 

advantages to developing and least developed countries.123F

124 

121  Narlikar (n 68) 107. 
122 ibid 25. 
123 ibid 108. 
124 Matsushita and others (n 2) 289. 
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II. THE WORLD TRADE ORGANIZATION  

1. INTRODUCTION  

Through the years, the concept of establishing a trade organization that would be able to 

operate all around the world has emerged through a variety of needs and suggestions. As a result 

of various economic and political circumstances and after years of negotiations, a member 

driven multilateral trade organization named the World Trade Organization (WTO) was finally 

formed.124F

125 

The main objective of the World Trade Organization is to ensure contribution to economic 

growth and development. In order to achieve this objective, the WTO provides member states 

with a proper legal ground to negotiate trade related matters. Briefly stated, one of the 

organizational missions of the WTO is to give an opportunity of a level playing field for all 

member states.125F

126 

The World Trade Organization is not only an international organization that provides 

member states with a combination of multilateral agreements that regulate trade in goods, 

services and intellectual property; the WTO also serves as a forum for negotiations, settling 

disputes and implementing the rules and rulings regarding international trade.126F

127 

The most significant task of the World Trade Organization is to facilitate the 

implementation, administration, and operation of the agreements signed under its authority. 

Along with this primary mission, the WTO also has some more specified tasks which include 

serving as an efficient environment to negotiate ongoing issues related to world trade, providing 

members with effective dispute settlement mechanism, and reviewing trade policies adopted by 

individual states and organizations.127F

128 

The WTO operates with the purpose of lowering tariffs and trade barriers in international 

field to accomplish trade liberalization and benefit all countries involved. As a result of 

marginalization and their weaknesses in technological field, developing countries are mostly 

unable to shape international institutions to suit their advantages. Therefore, a functioning 

institutionalised trade organization with defined rules and effective enforcement mechanisms 

125 Matsushita and others (n 2). p.11  
126 ‘WTO | What Is the WTO?’ <https://www.wto.org/english/thewto_e/whatis_e/whatis_e.htm> accessed 4 
August 2020. 
127 The Oxford Handbook on The World Trade Organization (Oxford University Press 2014). p.141  
128 Matsushita and others (n 2). pp. 11-12   
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provide developing countries a field to express their concerns and wishes regarding 

international trade.128F

129 

The need for systematic rules to regulate trade between nations plays an essential role in 

establishing an international organization considering that these rules constitute legal 

commitments between states. An international organization that operates with the purpose of 

improving international trade with a mandate beyond any individual state makes inroads to 

maximize international cooperation. An organization equipped with necessary tools to enforce 

these regulations and resolve disputes is essential for international trade.129F

130 

2. HISTORY AND DEVELOPMENT THROUGH THE YEARS  

International trade has been around since the very early days of civilization. With the 19th 

century, a new era of modern international trade developed as a consequence of the Industrial 

Revolution. In the past 200 years, trade has transformed from state-to-state transactions to a 

highly complex global system.130F

131 The economic strength of a state has always been an essential 

device of political power. The rise of industrialization served as a foundation for the new 

economic system based on industry and trade.131F

132 With the Industrial Revolution UK and other 

leading economies in the Europe gradually lowered their tariff barriers to imports and this led 

nations to conclude many bilateral treaties in order to liberalize the trade. Even at the time of 

economic depression in the Europe in 1873 to 1896 trade continued to develop through the 

United States. These liberalization in trade continued to thrive until the outbreak of First World 

War.132F

133  

After the First World War, the world was flustered by its outcomes. Governments were 

in need of economic recovery, yet, no international policy or program was capable in providing  

an effective global solution, leading each nation to adopt individual solutions which suited them 

best. This caused governments to build up high tariffs, instability in trade relations, and openly 

discriminatory treatment. By the time deliberations regarding economic reform began, they 

were immediately cut off by economic depression that surrounded Europe in 1930.133F

134 

129 Narlikar (n 75). p.6 
130 Mitsuo Matsushita and others, The World Trade Organization: Law, Practice, and Policy (Oxford University 
Press 2012). p. 8 
131 Yi Huang and Shuying Tian, ‘Radical Trade Reform: From Industrial to Ecological Civilization’ (2020) 79 
American Journal of Economics and Sociology 49. p.3  
132 Edward Hallett Carr, The Twenty Years Crisis 1919-1939 :: An Introduction to the Study of International 
Relations. pp. 113-114 
133 Matsushita and others (n 2) 5. 
134 Matsushita and others (n 2). p.3 
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The Second World War and the new economic system which came to be as a result of 

war period led governments to embrace the concept of establishing an organization to regulate 

and improve international trade. At first, over 50 governments took part in these negotiations 

regarding this idea and, agreed upon establishing an International Trade Organization (ITO) as 

a specialized agency of the United Nations to regulate the post war international trading system. 

Unfortunately, the ITO and the charter establishing it never became operational because of their 

overly ambitious goals. Nevertheless, the attempt of establishing the ITO was an important step 

in trade liberalisation and this preliminary attempt caused governments to consider a new 

solution to regulate trade in international field.134F

135 

a. The GATT Years  

Although the attempt to establish the International Trade Organization (ITO) is 

considered to be a failure by some, this stumble in establishing a worldwide trade organization 

led to a remarkable outcome. The General Agreement on Tariffs and Trade (GATT), of which 

the founding purpose was to regulate international trade for the meantime until the ITO was 

formed, became the main instrument in coordinating world trade for 47 years. 135F

136 

The GATT continues to function as a multilateral treaty regulating tariffs. Although it 

lacked necessary tools to perform the role of a formal organization, it operated as an efficient 

mechanism to reduce trade barriers from the first negotiations until the creation of WTO. The 

effect of GATT on global trade initially arrived on the scene in Europe and Asia and its impact 

expanded with the assistance of following seven trade rounds as GATT added new members to 

its mandate. 136F

137 

In the first round the initial purpose of the contracting parties was to form fixed national 

trade levels to prevent them from rising uncontrollably. The Geneva Round also determined 

some fundamental principles underlying all trade relations, such as non-discrimination and 

most-favoured nation treatment.  As a result of these negotiations the GATT was officially born 

as a multilateral treaty with the participation of 23 parties.137F

138   

The contractual character the GATT possessed and its non-organizational structure had 

some serious outcomes on its maintenance. The role of the GATT secretariat, known as Interim 

135 ibid. p. 1-3 
136 The Oxford Handbook on The World Trade Organization, Narlikar and others (Oxford University Press 
2012).  (n 3). p. 89  
137 ibid. 
138 ibid. p 105-110 
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Commission for the International Trade Organization (ICTIO) was minimal in GATT 

proceedings and the Contracting Parties had the final word in all procedural decisions. The lack 

of institutionalism in the GATT had some impact on power asymmetries which put developing 

countries in a disadvantaged position. Due to their lack of technical sources, developing 

countries found themselves in an unfavourable position incapable of fully participating in 

negotiations. 138F

139 

With the launch of Kennedy Round in the mid-1960, the GATT expanded its mandate to 

62 participants and transformed accordingly with the needs of new members. The aim 

negotiators tried to reach at the Kennedy Round was to scale up export levels to the United 

States market. But these ambitious goals caused some major disagreements among its powerful 

participants and less privileged developing world. Despite all controversies, the sixth round of 

the GATT negotiations were the first to deal with non-tariff barriers and the demands of 

developing countries.139F

140  

At 1973, a new round of negotiations with 102 participant nations took place in Tokyo. 

Besides the usual agenda, negotiators brought new topics and challenges regarding non-tariff 

barriers and anti-dumping safeguards. In consideration of new demands, dispute solving 

mechanism regulations in the GATT, which demonstrated a rather weak aspect of the GATT 

regime, were placed under non-tariff barrier codes and supported by a committee of members 

to survey implementation of these previously mentioned rules. Despite all these achievements 

of Tokyo Round, most of the developing countries were still dissatisfied with the minor role 

they were playing in the decision making. 140F

141 

Since the GATT proved itself to be a success in international field, it has served as 

foundation for eight rounds of multilateral trade negotiations. The main purpose of these eight 

rounds were to reduce tariffs and other complications international trade was facing. 

Nevertheless, due to its ‘birth defects’ it became clear that the GATT was insufficient to deal 

with the complex structure of international trade, unless a more institutional and organized 

institution were established.141F

142 The growth in world trade initiated a necessity for more 

predictable and rule-based standards regarding international trade.142F

143 

139Narlikar (n 75). p. 16-18  
140 The Oxford Handbook on The World Trade Organization, Narlikar and others (Oxford University Press 
2012). p. 111-11 
141 ibid.p. 114-118 
142 Matsushita and others (n 2). p. 9-11  
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b. The Uruguay Round and Marrakesh Agreement 

With the conclusion of the Tokyo round in 1979, most of the developing countries were 

dissatisfied of its outcomes. Some of their major concerns were around the weak safeguard 

system, which allowed developed countries to inflict short-term import restrictions whenever 

they consider it necessary. The GATT was frequently perceived as a ‘rich men’s club’ and many 

argued that its methods and structure were insufficient for developing countries to participate 

properly. Additionally, the dispute settlement mechanism that was offered in the GATT could 

be effortlessly overlooked due its disorganised structure and insufficient framework.143F

144 

With the help of the US and the European Community, a new round of negotiations were 

launched in Punta del Este, Uruguay in 1986, but the agenda was greeted with a considerable 

amount of criticism. 144F

145 Although the first rounds of the GATT were concentrated mainly on 

tariffs on goods and other forms of non-tariff barriers,145F

146 with the new round, negotiators were 

looking forward to expand trading into new areas to achieve reform in trade by including rather 

unfamiliar sectors.146F

147 With the initiative of the developing world, a number of new issues, for 

instance, trade in services and intellectual property rights, were brought to the new round of 

GATT negotiations.147F

148  

The Uruguay Round is regarded as the most important round among the eight GATT 

negotiation rounds. A variety of innovative arrangements were adopted in those negotiations 

that started in 1986 Uruguay and successfully ended in 1994 in Marrakesh.  Trade in services 

and intellectual property rights were finally introduced to the international trading field. 

Frameworks regarding agricultural products were embraced with the intent to accomplish 

liberalization in trade in every possible aspect. The dispute settlement system was finally 

supported with the necessary tools to help it function properly. Above all, the most significant 

accomplishment of the round was the creation of the World Trade Organization during the 

concluding stage of the negotiations.148F

149  

144 The Oxford Handbook on The World Trade Organization, Narlikar and others (Oxford University Press 
2012).  (n 14) p. 122. 
145 ibid. p. 123  
146 Narlikar (n 75) 22. 
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Prior to the Uruguay round, the GATT served more as a forum to maximize trade 

liberalisation in international field and less as a formal international organization.149F

150 Some of 

the main problems that were faced by the GATT regime included the lack of coherence between 

multiple agreements that were shaped as a result of Tokyo Round. It was obvious that the GATT 

system was no longer sustainable, and the world was urgently in need of a new mechanism to 

regulate international trade. 150F

151  

At the beginning of the Uruguay Round, the idea of creating a new trade organization was 

not on the table, although the need for a more institutionalised system, especially the call for an 

effective dispute settlement mechanism, most certainly was.151F

152 It became clear to parties that 

with the new set of agreements that were discussed in the Uruguay round, the system would be 

unsustainable unless a renewed mechanism to coordinate this unorganized set of agreements 

was constituted.152F

153 Finally, in April 1990, Canada made a formal proposal for creation of the 

World Trade Organization. 153F

154  

There were uncertainties as to how this new organization would approach specific matters 

and relate to already existing provisions of GATT regime. The three main concerns that were 

addressed with the proposal were decision-making, the membership system, and dispute 

settlement procedures. All these matters were finally resulted with the final agreement 

establishing the World Trade Organization.154F

155 The World Trade Organization began its active 

duty on January 1st of 1995 with 128 initial member countries. 155F

156 

The World Trade Organization embraced a single undertaking approach regarding all the 

agreements that shaped the GATT and the WTO. This concept of single undertaking implied 

that all the signatories of Marrakesh Agreement would automatically become members of the 

World Trade Organization. This approach prohibited nations from choosing between 

agreements and forced them to agree on an entire package of agreements under the mandate of 

WTO. This attitude highly contrasts with the approach that were embraced by the old GATT 

regime.156F

157 

150 The Oxford Handbook on The World Trade Organization , Narlikar and others 130. 
151 Narlikar (n 5). p.17  
152 The Oxford Handbook on The World Trade Organization Narlikar and others (n 3). p. 130 
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The concluding agreement that has been shaped by negotiations included: Market access 

for non-agricultural products, non-tariff import barriers for agriculture, trade in services and 

intellectual property rights, trade-related investment measures, anti-dumping agreement, 

sanitary and phytosanitary measures, export subsidies and countervailing duties, and other 

underlying disciplines that strengthened WTO as an international institution. 157F

158    

These agreements are described as the basis of WTO system. Over 60 legal texts, annexes 

and understandings simply come together in six parts as an umbrella agreement establishing 

WTO. These six areas can be briefly summarized as broad principles on tariffs in goods, 

services and intellectual property rights, additional details and annexes, schedules and 

commitments for governments, dispute settlement provisions, and transparency regulations 

regarding trade policy reviews. 158F

159  

The WTO took over the role of the GATT in international area, but as a result of Uruguay 

Round an updated version of General Agreement on Tariff and Trade (GATT 1994) still 

remains in force as one of the agreements in the umbrella treaty of the WTO.159F

160 

c. The Doha Round and Later Development  

Although the Uruguay Round considered to be a huge success for global trade, developing 

countries were dissatisfied with its outcomes. After the Uruguay Round, developing countries 

were devastated with the huge costs of implementations of the commitments that they agreed 

to take with the Marrakesh Agreement and refused to take part in any further negotiating rounds 

until implementation issues were addressed.160F

161  

The journey of the WTO in shaping the global trade began with the Singapore Ministerial 

Conference held in 1996. Negotiators made an effort to expand the mandate of WTO by adding 

new trade-related issues to the agenda.161F

162  The pressure arising from a new round of 

negotiations were at stake and by the time the Seattle Ministerial Conference arrived, the weight 

of the ambitious goals and expectations set since the Uruguay Round overweighed the 

reality.162F

163 Negotiators were seeking to launch a new trade round at Seattle but due to the 

158 The Oxford Handbook on The World Trade Organization, Narlikar and others (n 3). p. 133-134 
159 ‘WTO | Understanding the WTO - The Uruguay Round’ (n 147). 
160 ibid. 
161 Narlikar (n 75) 102. 
162 Rorden Wilkinson, Erin Hannah and James Scott, ‘The Wto in Bali: What Mc9 Means for the Doha 
Development Agenda and Why It Matters’ (2014) Third World Quarterly 1032. 
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opposition of the developing world and demonstrations by non-governmental organizations, the 

attempt to launch a new trade round in the Seattle Ministerial Conference resulted in a 

failure.163F

164 The WTO encountered a long period of launch-delays following the failure in Seattle 

Ministerial.164F

165 

The Doha Round, also known as Doha Development Agenda, is the most recent round of 

multilateral trade negotiations that has been held under the auspices of the WTO.165F

166 The Doha 

Round was launched in 2001, at the 4th Ministerial Conference of the WTO in Doha, Qatar. 

The Doha Round is also the ninth trade negotiation held since the creation of the GATT.166F

167 

Akin  to its previous rounds, the aim of the Doha Round was to provide lower tariff barriers;167F

168 

but this round of negotiations is especially significant for its improved approach on issues 

concerning developing world.168F

169 

The Doha Development Agenda can be addressed as an attempt to fix the issues the 

developing countries had, considering that the Uruguay Round and the following ministerial 

meetings have failed to fully focus on the problems developing countries were facing.169F

170 

Negotiators focused on the contrast between developed and developing world on the matters 

such as agriculture, services, intellectual property, and trade remedies, but agriculture became 

the principal matter of the Doha Development Agenda.170F

171 Developing countries were notably 

concerned with regulations on agricultural trade and non-agricultural market access; therefore, 

they aimed for better access to the global market considering that agricultural earnings played 

a crucial role in their economy and that they had previously been seeking wider market access. 

171F

172 
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The other important issues that were discussed in the Doha Round were provisions 

regarding special and differential treatment.172F

173 Despite the fact that the Uruguay Round 

agreements contain over 150 provisions regarding differential and special treatment that allow 

developing countries flexibility in implementation the WTO obligations such as longer 

transition periods and non-reciprocity, developing countries continued to struggle to meet the 

requirements set in those agreements. 173F

174 The Doha Development Agenda once again addressed 

that the special and differential treatment is fundamental in assisting developing countries to 

fulfil their obligations that were shaped as a result of agreements signed in the Uruguay 

Round.174F

175 In the Doha Declaration, ministers decided that all special and differential treatment 

provisions will be examined with an attempt to make them more functional and suitable for the 

developing world.175F

176 Negotiators pointed out that provisions of the new commitments should 

be feasible with the economic and technological needs of developing world and effective in 

practice. Therefore, negotiators made certain that the new agreements made as a result of Doha 

negotiations include necessary assistance for developing countries.176F

177 

Even though negotiators succeeded in launching a new round of trade negotiations in 

Doha and organize its agenda addressing challenges developing world were facing, most of the 

developing countries still avoided participating in it effectively. 177F

178 In the Doha Round, 

members asserted that their collective responsibility was to ensure internal transparency and 

effective participation of all members. However, at first, they failed to fully reflect this attitude 

to the negotiating agenda. Negotiators were stuck between old issues that the WTO possessed 

and the new issues that developing countries were facing. 178F

179  

As a solution, coalitions emerged as a strategy that developing countries adopted to 

enhance their influence on international trade. Coalitions function as an important mechanism 

in justification of the complicated processes of multilateral negotiations by addressing issues 

concerning smaller groups. Coalitions also allow a greater participation by addressing diversity 

and serve as a mechanism for empowerment of weaker members. The history of various 

coalitions between developing countries in the GATT predates the Uruguay Round but they 

173 Narlikar (n 5) pp. 100–101. 
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bear a crucial importance in the Doha Round. Despite the fact that their actions over the past 

three decades advanced their participation and impact on trade concerns, many developing 

countries continued to face similar issues regarding their limited technologies and resources. 

Some of these coalitions between developing countries focus on specific issues such as 

agriculture (G20, NAMA-11) while other coalitions such as the LDC group or the African 

Group possess characteristics of former block-type coalitions that existed pre-Uruguay Round. 

Most of these new specialised DDA coalitions act as new agenda setters in trade negotiators. 

One of the most noticeable characteristics of the Doha Development Agenda coalitions was 

their strong alliance. Many of the coalitions that formed in Doha Round showed themselves 

more resistant to compromises while achieving their goals and making demands. Coalitions 

proved themselves to be successful in solving old problems that the early WTO system was 

facing but also triggered new ones.179F

180 

Following the Doha, the fifth ministerial meeting since the creation of the WTO was held 

in Cancun in 2003. The Cancun  Ministerial focused on enlarging the package of agreements in 

a way that it would be more feasible for developing world to participate in.180F

181 In the course of 

Cancun Ministerial, successful participation of developing countries via their effective 

coalitions they made since the Doha Ministerial let them address their concerns and demands 

more effectively. Most of the coalitions, including the African Group and the Group of Least 

Developed Countries (LDC), shared some matching purposes regarding special and differential 

treatment provisions. Several new coalitions were formed on account of Cancun Ministerial 

meeting and among these were the G20, which focused especially on agriculture and captured 

a lot of attention regarding its opposition against the EU and US. Each of these coalitions played 

an important role in the Cancun Ministerial but they were unable to fully resist the effects of 

marginalization.181F

182 In the end the Cancun Ministerial concluded with a lack of the anticipated 

success.182F

183 

After a while, the Hong Kong Ministerial and two following meetings were held in 

Geneva in 2009 and 2011. At the ninth ministerial meeting of the WTO that was held in Bali in 

2013, a package of new multilateral trade deals called the Bali Package were reached as a result 

of the negotiations. A number of changes in global trade and economic challenges framed the 

180 Daunton, Narlikar, Stern (n 94). pp.185-190 
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topics of negotiations. The most fundamental issue was the continuing recession of the Doha 

Development Agenda. The shift in global economic geography towards China and Brazil 

attracted the idea that the mandate of Doha Development Agenda was no longer consisted. 

Members complained that the world had encountered some significant changes since the launch 

of Doha Development Agenda and demanded adjustments. At the end of the meeting, the 

agreements called the Bali Package, including improved measures regarding agriculture, food 

security, trade facilitation and provisions for LDCs, were reached. This concluding deal 

restored faith in the DDA and the WTO after the long years of unsuccessful outcomes of 

previous ministerial meetings.183F

184  

In 2017, negotiators gathered for 11th ministerial meeting in Buenos Aires. Earlier in 2017 

the global trade took a huge turn because of the hostile policy of Trump administration 

regarding its withdrawal from the Trans-Pacific Partnership (TPP) and its request to reconsult 

both the North American Free Trade Agreement (NAFTA) and the US-Korea bilateral Free 

Trade Agreement. In addition to all these, the dispute settlement mechanism of WTO was facing 

a serious halt caused by blockage of the Appellate Body replacements by United States. 

Furthermore, the process of the United Kingdom withdrawing from the EU caused some major 

changes in trade partnerships. The relations between China and the US remained tense, 

particularly within the steel, aluminium and intellectual property fields. These changes in world 

brought an inevitable effect and caused divisions among WTO members in the negotiation 

process.184F

185 At the end, the Buenos Aries Ministerial Conference concluded with multiple 

ministerial decisions concerning fisheries subsidies, e-commerce duties, and TRIPs non-

violation complaints, but the highlight of the ministerial was the adoption of a declaration on 

trade and women’s empowerment to encourage the role of women in trade. 185F

186 

In summary, the WTO still functions as the responsible international organization for the 

ever-evolving global trade system. The WTO continues to be vital in settling trade related 

disputes and remains the most important forum for trade negotiations. 186F

187 
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3. FUNCTION AND STRUCTURE OF THE WTO 

The WTO is a member driven organization, that is to say all of the crucial decisions are 

made by the members of the WTO. This approach constitutes the main difference from similar 

international organizations, for instance, the World Bank or International Monetary Fund, 

which have been described as staff-driven organizations which distribute their power among a 

board of directors.187F

188 Therefore, members themselves are under the responsibility of 

negotiating, implementing and enforcing the rules and agreements they formed.188F

189 Decisions 

are often made with a consensus upon a collective decision which often requires a great effort 

and extensive negotiation periods. Regardless of the challenges, the decision-making process 

of the WTO has come up with some remarkable agreements and decisions over the years. 189F

190 

The WTO manages its everyday functions through a sophisticated structure composed of 

its members called the General Council,190F

191 and fulfils its other missions with the help of three 

organizational branches: its chief decision-making institution in the form of the Ministerial 

Conference, its administrative bodies which includes the Secretariat, the Trade Policy Review 

Body and other various committees, and its adjudicatory bodies including dispute settlement 

panels and the Appellate Body. These institutions share an internal dynamic along with an 

external one with other global institutions and non-state actors.191F

192  

The WTO Secretariat is the full-time staff of the organization and currently it consists of 

625 individuals drawn from 83 nations and located in Geneva. Its personnel are composed of 

lawyers, economists and other specializations related to international trade policy.192F

193 The WTO 

Secretariat, presided over by the Director General, runs the everyday needs of the member 

countries and undertakes administrative functions for the organization,193F

194 yet has no authority 

to make decisions on the behalf of the WTO.194F

195 The secretariat of WTO also organizes 
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Ministerial Conference meetings which are usually held every two years, along with the General 

Council meetings and various other committees.195F

196 

a. The General Council 

The leading organ of the WTO is General Council and it oversees the duties assigned to 

it through WTO agreements and Ministerial Council meetings. The General Council is located 

in Geneva and gathers on a regular basis at the WTO headquarters.196F

197 

The General Council fulfils the duty of being the chief decision-making and policy body 

between the meetings of the Ministerial Conference.197F

198 The General Council appears as the 

leading governing body between the meetings of the Ministerial Conference,198F

199 and it is 

assigned to fulfil duties of the WTO and taking action on the behalf of Ministerial Conference 

when it is necessary.199F

200 It is composed of all WTO members,200F

201 or rather the standing 

representatives of each member countries assigned to deal with daily issues concerning the 

organization.201F

202 

It also performs the role of the Dispute Settlement Body and the Trade Policy Review 

Body. In other words, the General Council, the Dispute Settlement Body, and the Trade Policy 

Review Body are a single administrative structure serving as three different foundations of 

WTO.202F

203  

The General Council also manages the WTO budget, which is arranged by the Director 

General and the Committee on Budget, Finance, and Administration. All councils and 

independent committees operating under the mandate of the WTO report back to the General 

Council. 203F

204 There are three main committees, the Council for Trade in Goods, the Council for 

Trade in Services, and the Council for Trade Related Aspects of Intellectual Property Rights, 

196 Matsushita and others (n 2) 17. 
197 Narlikar (n 5) p.37. 
198 Matsushita and others (n 2). The World Trade Organization: Law, Practice, and Policy (Oxford University 
Press 2012) p.12 
199 Anne O Krueger and Chonira Aturupane, The WTO as an International Organization (University of Chicago 
Press 1998). 
200 ‘WTO | General Council’ <https://www.wto.org/english/thewto_e/gcounc_e/gcounc_e.htm>  
201 Matsushita and others (n 2). 
202 Jason L Holliday, ‘Development through Trade Disputes: Building a Reputation Using the World Trade 
Organization’s Dispute Settlement System’ (2014) 117 West Virginia Law Review 838. 
203 Matsushita and others (n 2) 12. 
204 Matsushita and others (n 2). 
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that are responsible to report to the General Council along with the other specialized committees 

and councils.204F

205 

 All of the administrative institutions of the WTO are formulated by member government 

representatives. Although non-governmental organizations are not allowed directly to the 

WTO,205F

206  the General Council has control over the arrangements regarding cooperation with 

other non-governmental or inter-governmental organizations. 206F

207 

b. The Ministerial Conference  

Although the WTO consist of two administrative bodies; the General Council and the 

Ministerial Conference; the Ministerial Conference comes forward as the supreme authority.207F

208 

The Ministerial Conference presents itself as the ultimate decision-making body of the 

WTO.208F

209 The Ministerial Conference regularly comes together every two years with the 

participation of trade ministers from each member state of the WTO.209F

210 Its mandate is regulated 

in the Agreement Establishing the WTO,210F

211 and the Ministerial Conference is authorized to 

make decisions regarding all matters concerning the mandate of the trade agreements. 211F

212  

The Ministerial Conference has a longstanding past from the time of the GATT years, but 

the WTO took an important step in institutionalizing the character of the Ministerial 

Conference. With the Article IV of the Agreement Establishing the WTO, it was established 

that the Ministerial Conference is obliged to meet at least every two years.212F

213 The Ministerial 

Conference also has power to establish committees, for instance the Committee on Trade and 

Environment which were introduced with the launch of Uruguay Round.213F

214  

The complex structure of the WTO agreements requires periodic interpretations 

considering the changing condition of the world and technology. Therefore, the Ministerial 

205 Krueger and Aturupane (n 199). p.34 
206 Narlikar (n 75) 39. 
207 Matsushita and others (n 2).The World Trade Organization: Law, Practice, and Policy (Oxford University 
Press 2012) p.12 
208 ibid. 
209 ‘WTO | Ministerial Conferences’ <https://www.wto.org/english/thewto_e/minist_e/minist_e.htm> . 
210 Jason L Holliday, ‘Development through Trade Disputes: Building a Reputation Using the World Trade 
Organization’s Dispute Settlement System’ (2014) 117 West Virginia Law Review 838. 
211 ‘WTO | Ministerial Conferences’ <https://www.wto.org/english/thewto_e/minist_e/minist_e.htm> . 
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Conference and the General Council have authority to adopt formal interpretations of the 

agreements through a three-quarters majority of the members.214F

215 

The WTO is a member-driven organization, therefore the process of accession to the 

WTO is an essential yet complex procedure. The process of accession to the WTO is regulated 

in Article XII of the WTO agreement. Each applicant country should fulfil requirements set by 

a WTO Working Party,215F

216 and the terms of accession of a new member must be accepted by 

Ministerial Conference with a two-thirds majority of the WTO members, however, in practice, 

accession of a non-member is only achieved through consensus of all WTO members.216F

217 For 

example, accession negotiations regarding China’s accession to the WTO lasted for 15 years, 

and China was finally accepted as a member of WTO in December 2001.217F

218 The accession 

procedures of Russia took almost eighteen years to finally succeed. Any member can leave 

WTO Agreement after informing Director-General six months prior to its deliberate 

withdrawal. 218F

219 

Briefly stated, the Ministerial Conference is the main decision-making body that gathers 

at least every two years to provide political direction for the organization in the form of 

ministerial declarations and decisions. Currently there has been nine Ministerial Conferences 

over the years, the latest being the Buenos Aires Ministerial Conference in 2017.219F

220 

c. Dispute Settlement Body 

The dispute settlement system also became operational with the Uruguay Round on 

January 1st, 1995.220F

221 It is quite apparent that the Uruguay Round led to many important 

achievements, but a great number of negotiators believe that the most important outcome of the 

Uruguay Round was the powerful Dispute Settlement Understanding (DSU), which provided 

the WTO with an institutionalized and organized dispute settlement mechanism. This powerful 

mechanism provides an exceptional amount of legalization to the WTO: The rules of the DSU 

present a legal ground to enforce already determined rules with an utmost automaticity. All 

215 ibid. p.15 
216 Hubert Zimmermann, ‘Realist Power Europe? The EU in the Negotiations about China’s and Russia’s WTO 
Accession*’ (2007) 45 JCMS: Journal of Common Market Studies 813. 
217 Matsushita and others (n 2). p.13  
218 Zimmermann (n 216). 
219 Matsushita and others (n 2). pp.13-14 
220 ‘WTO | Ministerial Conferences - Ministerial Declarations and Decisions’ 
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member governments are obliged to adopt its rulings or otherwise face the retaliation and in the 

case of a dispute, all members can apply to the Dispute Settlement Body to settle disputes. This 

system also introduced a new level of predictability and validity to international trade relations 

that have never been seen before in the GATT regime.221F

222   

The dispute settlement system is considered to be one of the most remarkable aspects of 

the WTO due to fact that it performs a uniquely judicial function.222F

223 The dispute settlement in 

the WTO operates in a similar manner to a court of international trade: it has obligatory 

jurisdiction, disputes are resolved by applying rules of law, judgements are binding on the 

parties, and if the judgements are not enforced, parties may face retaliation.223F

224  

Right from the start the WTO dispute settlement mechanism were very active; over eighty 

cases were filed in the first two years,224F

225 and over 500 cases had been filed in total.225F

226 But this 

dispute settlement system that has successfully operated over 20 years now is the result of the 

evolution of the dispute settlement that served the GATT regime for more than forty years. 

Unlike the WTO dispute settlement, the GATT regime abstained from using the term ‘dispute’ 

and instead addressed ‘diplomatic consultation’ as the principal mechanism in dealing with 

these problems. At first, diplomatic negotiations were the only way of dealing with disputes 

among members. Working parties, which were formed from government representatives of 

various countries, later emerged as a mechanism to investigate and contemplate 

recommendations. In 1995, the GATT contracting parties started to submit disputes to the 

‘panels’, ad hoc committees composed of experts who acted as neutrals. The decisions that 

panels produced were not endowed with any official binding but were referred to the GATT 

Council. With the years passing panels took form of a more rule-adapted and judicial approach 

towards disputes. The panel findings began to be based uponlegal instead of diplomatic ground 

and panel decisions were observed by the states. Regardless of the accomplishments of the 

GATT Panel process, various difficulties in the process, delays in implementations and above 

all, lack of an institutionalized nature of proceedings led authorities to search for a more suitable 

222 Narlikar (n 75). p. 85 
223 Jason L Holliday, ‘Development through Trade Disputes: Building a Reputation Using the World Trade 
Organization’s Dispute Settlement System’ (2014) 117 West Virginia Law Review p. 831. 
224 Matsushita and others (n 2). p.86 
225 ibid 83. 
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solution which resulted in establishing a new dispute settlement mechanism under the mandate 

of the WTO.226F

227 

The Dispute Settlement Body (DSB) is composed of delegates of every WTO member. It 

functions in conformity with the provisions of the Dispute Settlement Understanding. The DSB 

holds the power to establish dispute settlement panels, to adopt panel and Appellate Body 

reports, yet, the DSB also has the legal authority not to establish the panel. It fulfils the function 

of forum where disputes are discussed.227F

228 

The Dispute Settlement Body is actually the General Council of the WTO, but it operates 

following different procedures and administered by its own chairman.228F

229 

There are three institutions that can be considered the foundation of the dispute settlement 

system. The first one is the Dispute Settlement Body, which also serves as the General Council 

of the WTO; but the Dispute Settlement Body operates with its own chairman and with separate 

procedures. The Dispute Settlement Body (DSB) is the responsible authority to establish panels, 

adopt Panel and Appellate Body reports, monitor the implementation of those rulings and 

decide upon retaliatory measures if a party fails to obey the rulings.229F

230 

In contrast to the old GATT regime that embraced the ‘positive consensus’ rule; the DSB 

operates on the ‘negative consensus’ principle. That is to say under the authority of WTO panels 

are established automatically unless there is a dissenting consensus. In the same way panel 

reports are also adopted automatically unless all DSB members oppose it.230F

231  

The DSB gathers ‘as often as necessary to carry out its functions’, generally every month, 

but also every member of WTO can request a special meeting if there is a necessity.231F

232 

i. Dispute Settlement and Understanding (DSU) and the Dispute Settlement 

Mechanism  

The Uruguay Round Understating on Rules and Procedures Governing the Settlement of 

Disputes, or for short, the Dispute Settlement Understanding (DSU) is the essential document 

227 Matsushita and others (n 1) pp.  83–86. 
228 David Palmeter and Petros C Mavroidis, Dispute Settlement in the World Trade Organization: Practice and 
Procedure (Cambridge University Press 2004) 15. 
229 Autar Krishen Koul, Guide to the WTO and GATT: Economics, Law and Politics (Springer 2018) 63. 
230 Matsushita and others (n 2). p.87 
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constituting the dispute settlement system under the umbrella of the WTO.232F

233 The dispute 

settlement system under the WTO is ruled by a set of rules known as the DSU that are governed 

by the Dispute Settlement Body.233F

234 The system functions with clearly defined rules that cover 

fixed timelines to settle a case and establish a panel. If dispute parties are dissatisfied with 

panels final rulings, the system also provides an appeal process later.234F

235  

The dispute settlement mechanism in the WTO stands out by being a ‘rule oriented’ 

system rather than ‘power oriented’ system, providing stability and predictability to the 

international trading system. The DSU comprises of 27 articles, in sum 143 paragraphs and four 

more appendices. The Article 3 of the DSU provides us with the explicative effect of the WTO 

dispute settlement and formulates that the system serves to ‘clarify the provisions of the WTO 

Agreements in accordance with the customary rules of interpretation of public international 

law’.235F

236 

 The main purpose of the dispute settlement mechanism is to resolve disputes between 

member countries whose actions contradict the legal obligations that are regulated under WTO 

law. In this manner, this new system prevents member countries from implementing unilateral 

actions towards each other, therefore delivering predictability and security to the international 

trading system.236F

237 

Article 1 of the DSU states that every dispute emerging from any of the multilateral WTO 

agreements should be resolved accordingly with the rules and procedures described in the DSU. 

The agreements mentioned in the 1st  Article are addressed as ‘covered agreements’ and listed 

in Appendix 1 of the DSU.237F

238 

‘Negative Consensus’ procedure remains to be one of the most important procedures in 

the DSU. Unlike the old system under the GATT regime, where the panel and Appellate Body 

Reports needed to be adopted with a ‘positive consensus’, which meant every party to vote in 

favour of the ruling to adopt it; the DSU system adopts the report automatically except if every 

233 Matsushita and others (n 2) 86. 
234 Jason L Holliday, ‘Development through Trade Disputes: Building a Reputation Using the World Trade 
Organization’s Dispute Settlement System’ (2014) 117 West Virginia Law Review p.831 
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member votes against it. Therefore, this innovative approach generates an assuring higher rate 

of adaptation of the panel and Appellate Body reports.238F

239 

Parties of the dispute should endeavour to determine the rules and procedures that will 

apply in their dispute settlement proceedings as stated in Article 1.2 of the DSU. If the parties 

fail to settle the rules and procedures within 20 days through the establishment of the panel, the 

Chairman of the DSB obliged to demand both parties to do so.239F

240 

ii. Consultations Stage 

First stage of dispute settlement process under the roof of the WTO is the consultations 

that take place between dispute parties prior to the panel stage. Before the case progresses to 

later stages, dispute countries have to attempt to settle the dispute that arose by themselves.240F

241 

The consultation stage provides parties with an opportunity to achieve a favourable 

solution that pleases both parties without implementing legal action. Consultations are 

obligatory for the dispute parties and only if the consultation stage fails to settle the dispute can 

the parties request and proceed with the panel stage. Consultations also serve to clarify the 

matter and the facts of the dispute, preventing misinterpretations to pass to the panel 

procedure.241F

242 

The consultation stage begins after the complaining member directs the request 

containing the composition of a panel to the responding member. The complaining party have 

to also inform the DSB and related Councils and Committees of the WTO. In this way all of 

the Members became informed about the dispute and the request. This allows other WTO 

members to join the consultations as third parties, but this participation is only possible if the 

complainant invokes certain articles of the agreements covered in WTO and if the third party 

carries an essential trade interest in the dispute. Thus, the complainant party can block the 

involvement of third parties and uphold the consultations without intrusion of third parties.242F

243 

239Jason L Holliday, ‘Development through Trade Disputes: Building a Reputation Using the World Trade 
Organization’s Dispute Settlement System’ (2014) 117 West Virginia Law Review p.840 
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241 ‘WTO | Understanding the WTO - A Unique Contribution’ (n 235). 
242 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Consultations - Page 1-2’ 
<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s2p1_e.htm> . 
243 ibid. 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 46



The parties should define the relevant articles of the WTO agreements in their request for 

consultations. The request for consultations should include all of the necessary guidance 

regarding the legal basis of the complaint. It must clearly identify the measure at issue and legal 

basis of the complaint considering that the request for consultations would also define the terms 

of reference of the panel if parties fail to come to terms in the consultation stage. If a measure 

cannot be a subject to the consultations, the dispute parties cannot refer it to the panel.243F

244 

Although the request that consultations are based upon may affect the area of focus while 

establishing a panel, as a result of consultations stage parties of the dispute may decide upon 

transforming the essence of their dispute. Therefore, the exact matter of the dispute on which 

consultations were based upon may not be identical to the matter on which the panel would be 

formed on.244F

245 

Consultations are held without participation of the DSB and they are consensual for both 

parties and it’s a confidential procedure therefore matters that are discussed during the 

consultation stage do not carry any influence on the following panel procedure. All parties 

involved in the consultations stage must participate with good faith. If the respondent party fails 

to follow procedures or consultations fail to achieve a satisfactory solution, the complainant 

party can immediately proceed with the Panel Procedure to settle the dispute in judicial 

fashion.245F

246 

iii. The Panel Procedure  

If consultations fail to resolve the dispute and parties fail to agree on common terms, the 

complaining party have the right to request the establishment of a panel. Panels are conducted 

by three competent individuals appointed by the Secretariat, except when parties of the dispute 

decide otherwise.246F

247 The parties of the dispute may agree on panellists themselves, but in 

practice panellists are appointed by the Secretariat.247F

248 The WTO Secretariat manages a list of 

qualified candidates from governmental or non-governmental individuals from which panellist 

can be chosen. However, it is not compulsory to be on that list to be suggested as a potential 

panel member for a dispute.248F

249 Members are not allowed to disagree with choice of Secretariat 
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regarding panellists unless there are ‘compelling reasons’. Prior to appointing panellists, the 

Secretariat consult parties of the dispute and present them potential candidates. The parties of 

dispute and the Secretariat negotiate and if the parties do not reach an decide upon a panellist 

in less than 20 days of the establishment of the panel, each party may ask the Director General 

of WTO to appoint the panellist whom he or she considers most appropriate.249F

250 Panellist are 

selected cautiously, ensuring independence of any influence and a wide scope of experience in 

international field.250F

251 They also cannot be the citizens of states of either dispute party.251F

252  

Panellist fulfil their task as individuals and not as representatives of their governments or 

organizations regardless of their nation or the organization they work for. Any instructions 

given by members or any act to influence panellists for the benefit of a government are strictly 

prohibited.252F

253 

Briefly, the panel procedure consists of written submissions presented to the panel by 

parties of the dispute and oral hearings made by parties and third parties. 253F

254 The WTO does 

not have a permanent panel and the DSB generates a new panel when each dispute arises. 254F

255 

 Panellists guide the Panel Stage accordingly with the rules of DSU, setting deadlines for 

written submission of the members in this way establishing the agenda and timetable. Although 

all the information regarding the dispute is provided by the parties of the dispute, panellist may 

seek information provided by third parties or any source they consider appropriate. Panellist 

may consult experts for technical or scientific information and are also allowed to request 

reports from an expert review group as stated in Article 4 of the DSU.255F

256 According to the 

Article 13.1 of the DSU each panel can pursue information and technical advice from ‘any 

individual and body’ that the panel considers convenient. In that way, panels are provided with 

sufficient information to make objective assessments and inferences regarding the case.256F

257 

The parties of a dispute are able to decide upon the ‘terms of reference’ that will apply to 

the dispute in the Panel Procedure, otherwise the standard terms of reference will be used.257F

258 
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The terms of reference of a panel are shaped by the request to establish a panel made by the 

complaining party. The significance of terms of reference of a Panel can be explained in two 

basic reasons: They perform an important role by giving the respondent party and concerned 

third parties necessary information regarding claims of complainant’s case and by that giving 

them a chance to confront the dispute and they also establish the jurisdiction that panel will be 

function upon via defining the exact claims of the dispute. Panels are compelled to examine 

every aspect within their term of reference. 258F

259 Briefly, terms of reference are the ‘claims’ of 

both parties which form the scope of the dispute. As soon as the terms of reference are adopted 

by a panel, they cannot be changed throughout the whole dispute settlement procedure although 

the parties can elaborate their claim.259F

260 

Only the measures specified in the request made by complainant party are considered to 

be subject of the panel’s review. Panels are only responsible to examine dispute considering the 

provisions addressed in the complainant’s request. All of the legal claims must be specified in 

the request, neither of the parties can introduce new claims regarding the dispute.260F

261 If a 

complaining party fails to present appropriate arguments against a measure or assert factual or 

scientific evidence contra to the measure, the panel may mark the measure beyond the bounds 

of dispute despite the fact that the measure was within the terms of reference of the panel.261F

262 

Panels are provided with a discretionary power regarding the evaluation of evidence that have 

been presented to them. The Panel may or may not accept the evidence which is submitted by 

the parties.262F

263 

The complaining and the respondent members are automatically become parties to the 

dispute. Furthermore, other interested members also have an opportunity to participate in the 

panel procedure even if they have not been involved in consultations. The members which 

considering take part in the panel procedure as third parties have to notify DSB about their 

substantial interest in the dispute.263F

264 
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 The panel procedure differs from arbitration procedures because once parties initiate the 

panel process, they no longer have control over duration of the procedure. The procedure 

proceeds automatically accordingly with the provisions of DSU.264F

265  

 The panel proceeds with the oral hearings which bear a significant resemblance to usual 

hearings before a court. The parties submit their opinions regarding the case orally based on 

their written statements they submitted before.265F

266 After hearing the comments made by the 

parties the panel prepares an interim report which includes factual findings and judicial 

conclusions made that far. 266F

267 Interim reports include a brief summary of the dispute, factual 

aspects of the case supported with parties’ arguments and opinions of invited experts and the 

findings of the panel. The interim report is a confidential document, in other words it is not 

shared with press or public and only parties are authorised to review it. The object of the interim 

review stage is to give parties an insight of the possible solution process of the dispute. 267F

268 

After the final oral hearing of parties’ panel examines the claims and comments made by 

third parties concludes the detailed final report. The final report consists of two parts: A 

descriptive part where the panel introduces the dispute, facts and claims and arguments of 

parties and a second part where findings are listed. Both interim and final reports are 

confidential documents and cannot be shared with public or press. Although the interim and 

final report do not need to be completely similar, interim review finding have an effect on the 

final report. The final report of a panel must mention the arguments and findings of interim 

review.268F

269 At the conclusion of this procedure the panel creates a final report and submits it to 

the DSB. 269F

270 The final report must be concluded within 6 months since the date of establishment 

of a panel.270F

271The DSB is allowed to review the report within 20 days and DSB have to adopt it 

in 60 days unless there is a consensus opposing its adaptation occurs.271F

272  
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The secretariat contributes to the panel process with its administrative staff but the 

Secretariat also manages a WTO Dispute Settlement Registry which provides WTO with 

records of past and ongoing WTO disputes.272F

273 

iv. The Effect of Panel Rulings, Enforcement and Retaliation 

Briefly, dispute settlement process of the WTO has three stages: Consultations that take 

place between parties, adjudication process by panel and if possible, by appellate body and the 

concluding stage implementation process of rulings made regarding the dispute. 273F

274 

 

By the end of the successful completion Panel Procedure, the Panel concludes its final 

report and submits it to the DSB.274F

275 After being translated to the official WTO languages and 

being delivered to the all WTO members it becomes a public and official WT/DS document.275F

276 

The panel reports embody findings and conclusions a panel reached regarding a dispute 

as a result of the panel procedure. Although it is a document formed as a result of a judicial 

procedure the panel report becomes a binding document only after DSB adopts it, unless parties 

choose to appeal the decision or the report does not get validated after voting procedure in 

DSB.276F

277 The members are provided with a 10-day period when they can raise objections. Unless 

the dispute parties decide to appeal the report to Appellate Body or members decide against the 

adaptation of the report with a consensus, the final report of a panel should be adopted within 

60 days.277F

278  

The adaptation of panel reports quite differs from the procedure that carried out under 

GATT regime.278F

279 DSB requires a negative consensus to oppose the adoption of the report. 

Briefly stated, every member of the DSB have to vote against the adoption of the report. This 

is the second case in which decision-making requires a negative consensus, first being the 

decision regarding establishment of a panel. Thus, losing party can no longer block the 

273 World Trade Organization, A Handbook on the WTO Dispute Settlement System (Cambridge University Press 
2017). p.29 
274 ibid 49. 
275 Koul (n 229) 74. 
276 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - The Panel Stage - Page 4’ (n 267). 
277 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Adoption of Panel Reports - Page 1’. 
278 Koul (n 229). p. 74 
279 Koul (n 103) p. 74. 
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adaptation of the panel report differing from the GATT regime in which adaptation required a 

positive consensus.279F

280 

 If parties choose to carry the dispute to the Appellate Body, the report only can be 

adopted after the conclusion of appeal process. Once DSB adopts the report the dispute 

procedure continues with the implementation stage.280F

281  

A reasonable period of time in which losing party have to implement the ruling can be 

described as ‘the shortest period possible within the legal system of the implementing member’ 

281F

282 as it was defined in EC—Hormones (Article 21.3(c)).  After parties agreed upon a reasonable 

period of time or it has been granted by DSB the panel decisions must be implemented within 

this period of time.282F

283 The reasonable period of time for the implementation is specified 

considering the characteristics of each case.283F

284 The provisions of DSU includes surveillance 

mechanisms regarding implementation of panel rulings.284F

285 

If losing party objects or fails to fulfil designated measures and recommendations of DSB 

within a reasonable period of time there is two possible solutions: Compensation and retaliation. 

Both of these solutions are not permanent and does not take place of a panel decision. 

Compensations briefly can be described as additional trade compromises made by losing party 

in relevant economic areas to the dispute.285F

286 DSU provisions demands dispute parties to reach 

an agreement on compensation regarding the loss and costs aggrieved party have faced.286F

287 If 

parties fail to agree on compensation within expiration of acceptable period of time parties may 

request DSB to authorise appropriate compensations.287F

288 If parties fail to negotiate a mutual 

agreement on compensations DSB can also authorize retaliatory measures,288F

289 which leads us 

to second option which aggrieved party can refer to: Retaliation. The degree of retaliation 

authorized by DBS must be enough to neutralise the cost or damage caused by the dispute cause. 

280 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Adoption of Panel Reports - Page 1’ (n 277). 
281 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Adoption of Panel Reports - Page 1’ 
<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s4p1_e.htm> p 
282 ‘Dsu_art21_jur.Pdf’ <https://www.wto.org/english/res_e/publications_e/ai17_e/dsu_art21_jur.pdf> . 
283 Matsushita and others (n 2) 120. 
284 ibid 123. 
285 Narlikar (n 75) 87. 
286 Matsushita and others (n 2) 96. 
287 Narlikar (n 75) 87. 
288 Matsushita and others (n 2) 96. 
289 Narlikar (n 75) 87. 
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Retaliation has three forms: Parallel retaliation, cross-sector retaliation and cross-agreement 

retaliation. 289F

290 

Once DSB adopts Panel and Appellate Body reports they become binding to the parties 

of the dispute although they had no legally binding effect to other WTO members or they do 

not bear any judicial effect to the subsequent panel or appellate body cases. Although panels 

may rely or refer to the precedent panel or appellate body reports when dealing with a new 

dispute.290F

291  

d. The Appellate Body 

The Appellate Body procedure was not a part of the GATT regime therefore it is one of 

the innovation that been introduced to us with the establishment of the WTO.291F

292 Article 17 of 

the DSU establishes a permanent Appellate Body consisted of seven individual members 

qualified by authorities whom proved their proficiency in law, international trade and in the 

areas that covered in multilateral trade agreements. Appellate Body members are assigned to 

perform their mission for four-year terms but can be reappointed once their work term ended,292F

293 

and they cannot be associated with any government.293F

294 

The appellate procedure is narrowed down to legal questions. The Appellate Body is only 

authorised to address the legal issues that was exposed and elaborated in the Panel Procedure. 

The appellate body cannot add or suggest new factual findings, claims or re-evaluate the 

evidence. Briefly, the appellate body cannot re-examine the panel findings regarding the case 

it can only review its consistency with legal requirements. 294F

295 Appellate Body must complete 

its process within sixty and if Appellate body exceeds specified period it must inform the DSB 

with reason of extension.295F

296 

Only parties to the dispute are authorised to appeal the panel report therefore third parties 

to the dispute cannot take the dispute to the appellate stage. Winning party may also choose to 

appeal the panel report if it disagrees with some of the findings or believes that some of the 

290 Matsushita and others (n 2) 96. 
291 ibid 89. 
292 Narlikar (n 75) 89. 
293 Koul (n 105) p.  74. 
294 Matsushita and others (n 1) p. 94. 
295 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Appellate Review - Page 2’ 
<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s5p2_e.htm> . 
296 Koul (n 229) 74. 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 53



claims have not been interpreted properly.  296F

297 Although third parties cannot appeal the panel 

report, they still can be a part of the appeal procedure as a ‘third participant’, similarly to the 

panel procedure. However, if a member has not been a part of the panel procedure as a third 

party, they cannot be a part of the appeal procedure.297F

298 

Appellate Body is equipped with power to acknowledge any information it reckons 

essential to the dispute including amicus curiae submissions made by NGOs or other parties.298F

299 

Differently from the panel procedure the Appellate Body does not generates an interim review 

before initiating its final report. After Appellate Body completes its deliberations, the Appellate 

Body drafts an Appellate Body report. Appellate members finalise the appeal procedure it by 

signing the report and its transfers to the DSB for the further implementation once its translated 

to the official WTO languages.299F

300 

e. The Trade Policy Review Mechanism  

The WTO also carries out an essential role in managing areas of trade and international 

economic governance by reconciliation and coordination trade agreements and international 

competition in international trade with the help of Trade Policy Review Mechanism 

(TPRM).300F

301 The TPRM is the leading instrument ensuring transparency within the WTO.301F

302 

The TPRM procedures are managed by the Trade Policy Review Body, which is the General 

Council formed to perform yet another duty, and the Secretariat of WTO is in charge of 

supervising the reviews.302F

303 

The roots of TPRM originates from ad hoc surveillance schemes established under the 

GATT regime since its creation in 1947. In 1985, the concept of countries’ policies and actions 

being subject to a regular monitoring and observation by the GATT Secretariat was suggested 

by a negotiating group and made into the Punta del Este Declaration of 1986. However, the 

297 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Appellate Review - Page 1’ 
<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s5p1_e.htm> . 
298 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Appellate Review - Page 2’ 
<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s5p2_e.htm> . 
299 Narlikar (n 75) 39. 
300 ‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO Dispute Settlement 
Case - Appellate Review - Page 3’ 
<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s5p3_e.htm> . 
301 Matsushita and others (n 2) 28. 
302 Daunton, Narlikar, Stern (n 94).  p.463 
303 Narlikar (n 75) 89. 
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institutionalised and provision based permanent surveillance mechanism the WTO now has, 

initiated as a result of Uruguay Round negotiations.303F

304 

The new institutionalised TPRM functions with three main purposes: Every members’ 

trade policies are regularly reviewed in order to ensure transparency and their compliance with 

WTO provisions, it endeavours to improve the conditions under which intergovernmental 

discussions are held and finally it aims to facilitate a multilateral assessment of the impact of 

policies on the global trading system.304F

305 Briefly, the purpose of the mechanism is to provide an 

insight to the systemic effects of trade policies and practices carried out by individual WTO 

members to ensure their compliance with the contractual obligations that they agreed upon with 

the WTO Agreements. 305F

306 

Through TPRM every single members’ trade policies are regularly reviewed in order to 

assure their compliance with the WTO provisions.306F

307 Countries that hold the leading trade 

shares are contingent upon most frequent reviews, for instance the Quad group are reviewed 

every two years, the next sixteen trading entities are reviewed every four year cycles, whereas 

the Least Developed Counties (LDCs) are provided with longer-lasting time periods before 

each review. Each review prepared by TPRM consists of two documents, one of them is 

prepared by the government and the other one is prepared by the WTO Trade Policy Review 

Body. 307F

308  

The TPRB conducts TPRB review meeting where policies of member governments are 

being examined but it also gives an chance to other members to observe different trade policies 

of different members. All WTO members and observers from other intergovernmental 

organizations such as World Bank, IMF and UNCTAD are allowed to be present at the meeting 

The TPRB meetings are not accessible to the public however, once the meeting is concluded 

individuals are provided with the detailed public reports of meetings shared via internet.308F

309 

The TPRM proved itself as a useful instrument in international trade especially in global 

economic crisis that took place in 2007. In 2007, as a result of request made by G-20 nations, 

the Director General of WTO in association with the Organization for Economic Co-operation 

304 Daunton, Narlikar, Stern (n 94). p.463- 464 
305 Narlikar (n 75) 89. 
306 Daunton, Narlikar, Stern (n 94) 465. 
307 Matsushita and others (n 2) 19. 
308 Narlikar (n 75) 89. 
309 Daunton, Narlikar, Stern (n 94) 467. 
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and Development (OECD) and United Nations Conference on Trade and Development 

(UNCTAD), TPRM carried out the role of being the chief instrument in determine the trade 

restrictions that were being implemented as a response to the economic crisis. 309F

310 

f. Committees  

The General Council of the WTO operates with the assistance of three other councils that 

were mentioned earlier- the council for goods, for services and for trade related intellectual 

property rights.  These three main councils are supported by a number of committees whose 

duty is to provide regular reports by reviewing operation of each WTO agreement. Along with 

these committees that report to the three main council there are also other committees and 

working parties which carry out their duties by reporting to the General Council such as 

Committee on Trade and Environment, Committee on Trade and Development, Working 

Groups on Trade, Debt and Finance and on Trade and Technology Transfer.310F

311  

 

310 Matsushita and others (n 2) 28. 
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III. THE CASE BEFORE THE PANEL  

1. INTRODUCTION 

a. Introduction to the Conflict and Background of the Diplomatic Tension 

The political tensions between Qatar and its neighbours can be traced back to the 1970s, 

when disagreements among this region mainly revolved around border debates.311F

312 The division 

between policies of the Gulf states only escalated the centuries-old issues in Middle East. The 

Gulf crisis brought politic tensions among GCC countries and caused economic sanctions, 

closure of borders and various diplomatic restrictions.312F

313 

Over the years, differing perspectives regarding numerous topics also resulted in various 

bilateral crises in the area. In march 2014 Saudi Arabia, the United Arab Emirates and Bahrain 

withdrew their ambassadors from Qatar with regards to Qatari policy with other international 

actors. The policy allegedly constituted an inconsistency with the security agreements which 

was signed a couple months earlier. Although, the ambassadors were returned to their posts by 

the end of 2014 with the tension between the GCC countries remained.313F

314 

 Nowadays the conflict at issue pertains to Qatar’s international policy towards Iran and 

other international actors.314F

315 One of the most significant allegations made by GCC members 

was that Qatar supported extremist groups and their activities which was followed by Qatar 

denying such allegations and demanding factual evidence in return.315F

316 

b. Gulf Cooperation Council (GCC) 

The politico-economic events that arose in the Middle East; particularly the oil crisis in 

the 1970s and the Iranian Revolution that took place in 1979 and other conflicts affected and 

lead GCC members to establish a council with economic incorporation concerns.316F

317 The Gulf 

Cooperation council was found by the six countries located on the Arabian Peninsula: Bahrain, 

312 Matthias Sailer and Stephan Roll, Three Scenarios for the Qatar Crisis: Regime Change, Resolution or Cold 
War in the Gulf, vol 25/2017 (Stiftung Wissenschaft und Politik -SWP- Deutsches Institut für Internationale 
Politik und Sicherheit 2017). 
313 Mahjoob Zweiri, Md Mizanur Rahman and Arwa Kamal, The 2017 Gulf Crisis: An Interdisciplinary Approach 
(Springer Nature 2020) 21. 
314 ‘IK Hassan, GCC’s 2014 Crisis: Causes, Issues and Solutions’ 78–85. 
315 Sailer and Roll (n 312). 
316 Mohammed Ahmad Naheem, ‘The Dramatic Rift and Crisis between Qatar and the Gulf Cooperation Council 
(GCC) of June 2017’ (2017) 14 International Journal of Disclosure and Governance 265. 
317 Linda Low and Lorraine Carlos Salazar, The Gulf Cooperation Council: A Rising Power and Lessons for ASEAN 
(Institute of Southeast Asian Studies 2011) 5. 
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Kuwait, Oman, Qatar, Saudi Arabia and the United Arab Emirates in 1981;317F

318 with the aim of 

organize periodic meetings to develop further cooperation among these states in order to benefit 

their economic and political interests and provide their citizens with stability. 318F

319 The GCC 

provides member states with a forum to develop co-operative solutions and measures on 

common economic, political, military and social issues.319F

320 At the first official meeting which 

held a couple months after its establishment, secretariat stated that all members composing the 

council were equal and the council prioritized economic issues over the political ones.320F

321  

After the establishment of Council, the Council announced Unified Economic Agreement 

on which all of GCC actions and operations are built.321F

322 Over the years, GCC welcomed a 

steady step-by-step pattern towards economic integration which begun as definite objectives, 

for instance, the formation of the Free Trade Area (FTA). However, with time their aims 

progressively elaborated to a common market and the establishment of a monetary 

union.322F

323Although economic integration presents the underlying purpose of the GCC and in its 

early years GCC concentrated its collaborative efforts on the economic field, after 1983 the 

Council also prioritized collaboration on security and defence matters.323F

324 

Considering international relations, every consisting member are free to decide on their 

own international policies. Whereas, when it comes to the economic matters GCC operates as 

a single body especially in the case of countries’ potential and current exports in petrochemical 

products.324F

325 The GCC countries generates more than fifty per cent of the oil reserves of the 

Organization of Petroleum Exporting Countries (OPEC) and including the reserves of Iran and 

Iraq it constitutes more than 30 per cent of the global crude oil exports. Considering the 

fundamental role oil partakes in the international economy the GCC generates a worldwide 

significance. 325F

326 In addition to these geolocational factors the similarity in linguistics the 

318 John A Sandwick, The Gulf Cooperation Council: Moderation And Stability In An Interdependent World 
(Routledge 2019). 
319 Rouhollah K Ramazani and others, The Gulf Cooperation Council: Record and Analysis (University of Virginia 
Press 1988). p.1 
320 Frauke Heard-Bey, ‘Conflict Resolution and Regional Co-Operation: The Role of the Gulf Co-Operation 
Council 1970–2002’ (2006) 42 Middle Eastern Studies 199, 222. 
321 Rouhollah K Ramazani and others, The Gulf Cooperation Council: Record and Analysis (University of Virginia 
Press 1988) pp. 1–3. 
322 Sandwick (n 318) 15. 
323 Low and Salazar (n 317) 5–6. 
324 Sandwick (n 318) 15. 
325 Sandwick (n 317) pp. 9-10. 
326 Low and Salazar (n 317) 3. 
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cultural resemblances and historical background regarded as a crucial element in founding this 

integration.326F

327 

The Unified Economic Convention of GCC Countries embodied member countries’ 

ambition to develop and enhance collaboration in trade, funds, economic activities, coopetition 

in research, science and technology and most importantly financial cooperation. With the 

Economic Agreement of 2001 member states were provided with the changes regarding more 

equal treating and also a framework generating a custom union common market and a common 

currency.327F

328  

After the conclusion of ‘First Riyadh Agreement’ in 2013 signatories of GCC agreed to 

abstain from perform certain actions that can cause instability among member states. In the 

following year Saudi Arabia, The UAE and Bahrain withdraw their ambassadors from Qatar 

stating that Qatar failed to fulfil obligations included in the agreement and endangered the 

security of GCC countries either in a straightforward manner or through indirect impact.328F

329 

The economic and political blockade that has been implemented on Qatar by Saudi 

Arabia, Bahrain, Egypt and the United Arab Emirates since June 2017 emerged as an attack on 

its national security interests, finance and trade.329F

330  

On 5 June 2017, the Kingdom of Saudi Arabia, the United Arab Emirates, Bahrain, and 

Egypt inflicted land, air and sea blockade against Qatar. 330F

331 Qatar was alleged to be funding 

religious extremist groups.331F

332 The embargo was imposed by four countries: Saudi Arabia, 

Bahrain, Egypt and United Arab Emirates and were followed by 13 demands containing the 

request to stop economic cooperation with Iran and shutting down al-Jazeera TV station. Qatar 

refrained from fulfil any of these demands;332F

333 stating that these demands compose threat to its 

327 RA Al Makhawi, ‘The Gulf Cooperation Council: A Study in Integration’ (phd, University of Salford 1990) 140 
<http://usir.salford.ac.uk/id/eprint/14699/>  
328 Low and Salazar (n 317) 8. 
329 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (2020). para. 2.22 
330 Beverley Milton-Edwards, ‘The Blockade on Qatar: Conflict Management Failings’ (2020) 55 The 
International Spectator 34, 38. 
331 Amna Saif Al-Naemi and others, ‘The Blockade Imposed Against Qatar: An Analytical Study of WTO 
Principles’ (2018) 2018 International Review of Law p. 21 
<https://journals.qu.edu.qa/index.php/IRL/article/view/766> accessed 11 November 2020. 
332 ‘Qatar Crisis: The Deep Diplomatic Tensions behind the Row’ BBC News (9 June 2017) 
<https://www.bbc.com/news/world-middle-east-40200927> accessed 10 December 2020. 
333 ‘How Is Qatar Coping with Its Economic Embargo?’ BBC News (10 January 2019) 
<https://www.bbc.com/news/business-46795696>. 
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sovereignty and these measures are inconsistent with international law.333F

334 After two weeks 

following the blockade a list of demands constituting inconsistency with WTO principles along 

with deterioration to independence and sovereignty of Qatar were released by blockading 

countries.334F

335   

The sanctions that have been imposed against Qatar caused confusion in the routes of 

imported goods by land and by sea travel. The air traffic was also disrupted since the exclusion 

of the Qatar Airways from the Saudi airspace.335F

336 Qatar has escaped economic collapse by 

finding alternate routes to ship its goods and also its own financial reserves. The other impact 

of the sanctions has been affecting citizens accommodating in neighbouring countries due to 

giving Qatari nationals two-week deadline to leave the countries imposing sanctions.336F

337 In the 

early stages following the crisis, blockading states refused to engage in any kind of negotiations 

with Qatar.337F

338 

c. Riyadh Agreements 

Following the Arab Spring Qatar and other GCC states signed a succession of agreements 

in 2013 and 2014 with the aim of obtain peaceful resolutions regarding disputable matters 

among themselves. The Riyadh Agreement was achieved in November 2013 in which GCC 

member states committed to several obligations regarding internal affairs and other actors 

which may oppose a thread to security and stability of Council states.338F

339 

The First Riyadh Agreement set a number of obligations to signatories to follow in the 

case of certain situations which can be specified as the source of instability in the region. The 

First Riyadh Agreement states that ‘No interference in the internal affairs of the Councils 

states, whether directly or indirectly. Not to give harbour or naturalize any citizen of the 

334 ‘Qatar Crisis: What You Need to Know’ BBC News (19 July 2017) <https://www.bbc.com/news/world-
middle-east-40173757> . 
335 Amna Saif Al-Naemi and others, ‘The Blockade Imposed Against Qatar: An Analytical Study of WTO 
Principles’ (2018) 2018 International Review of Law p. 21 
<https://journals.qu.edu.qa/index.php/IRL/article/view/766>. 
336 Anne Barnard and David D Kirkpatrick, ‘5 Arab Nations Move to Isolate Qatar, Putting the U.S. in a Bind 
(Published 2017)’ The New York Times (5 June 2017) 
<https://www.nytimes.com/2017/06/05/world/middleeast/qatar-saudi-arabia-egypt-bahrain-united-arab-
emirates.html>. 
337 William Maclean Finn Rania El Gamal, Tom, ‘Arab States Issue Ultimatum to Qatar: Close Jazeera, Curb Ties 
with Iran’ Reuters (23 June 2017) <https://www.reuters.com/article/us-gulf-qatar-demands-idUSKBN19E0BB>. 
338 Rory Miller, ‘Managing Regional Conflict: The Gulf Cooperation Council and the Embargo of Qatar’ (2019) 10 
Global Policy 36. 
339 Craig D Gaver, ‘What Are the Riyadh Agreements?’ (EJIL: Talk!, 1 July 2020) <https://www.ejiltalk.org/what-
are-the-riyadh-agreements/>. 
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Council states that has an activity which opposes his countrys regimes, except with the 

approval of his country; no support to deviant groups that oppose their states; and no support 

for antagonistic media.’339F

340 

The Second Riyadh Agreement was abstracted as a ‘Mechanism Implementing the First 

Riyadh Agreement’ was signed in April 2014 and instantly put into action. The Second Riyadh 

Agreement replicated obligations of the previous agreement concerning media operations, 

regional security and stability and also regulated regular and immediate meetings that parties 

responsible to hold in the case of violations of internal security.340F

341 

Conclusively, the final agreement was authorised in November 2014 as the Third Riyadh 

Agreement otherwise known as The Supplementary Riyadh Agreement; which incorporated 

further principles besides repeating the requirements set in the first two agreements and stated 

that in the event of violation any of the articles stated in the Riyadh Agreement constitutes a 

violation of the all Riyadh Agreements.341F

342 

2. Intellectual Property Rights and Copyright Infringement  

a. The Agreement on Trade Related Aspects of Intellectual Property Rights 

(TRIPS)  

The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) came 

into force as a result of Uruguay Round in 1995 as the most broad-range agreement on 

intellectual property.342F

343  Before the TRIPs Agreement entered the field, the leading agreements 

concerning the intellectual property rights was Paris Convention and Berne Convention, signed 

in the 1883. These conventions were administered by World International Organization (WIPO) 

a specialized agency who is tasked to support the further protection of intellectual property 

rights. Although, these conventions establish standards regarding international property they 

lacked effective enforcement measures and a dispute settlement mechanism.343F

344 

The context of the ‘intellectual property’ contains a wide scope of legal rights including 

patents, copyrights, trademarks, geographical indications, industrial design, protection of 

undisclosed information and other related rights. Recent development in technology and 

340 ‘First Riyadh Agreement’. 
341 Gaver (n 339). 
342 ibid. 
343 ‘WTO | Intellectual Property - Overview of TRIPS Agreement’ 
<https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm>  
344 Matsushita and others  (n 2) 635. 
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industries concerning information, entertainment and medicine raised the importance of 

intellectual property protection in global market and increased its value with the investments 

obtained from larger economies. But the active role intellectual property rights started to play 

in global field were followed by misuse of those rights through piracy and imposture of those 

rights. In the 1970s after the rapid increase in piracy of copyrighted works the need for effective 

enforcement were once again on the table. The report provided by the Un Conference on Trade 

and Development (UNCTAD) increased the urge in the binding obligations and countries 

attempted to revise the Paris Convention. Nevertheless, the attempts to regulate effective 

enforce measures and revise conventions to cover all of the provisions of WIPO treaties failed. 

This led countries to adopt bilateral agreements to ensure the protection of their technology 

markets and intellectual property products.344F

345  

WIPO had been established as a United Nations agency responsible for governing the 

Paris and Berne Conventions and to coordinate different domestic international property rights. 

Although with the Paris Convention signatories settled to provide national treatment for foreign 

products regarding trademarks, patents and other intellectual property rights and Berne 

Convention establishes similar provisions regarding copyrights; these conventions were 

deficient from enforcement provisions.345F

346  

By the time of Tokyo Round the trade in counterfeit goods could no longer be tolerated 

as a minor obstacle in the international trade and the suggestion regarding common applicable 

rules were reached in 1979 Agreement on Measures to Discourage the Importation of 

Counterfeit Goods. At the 1982 Ministerial Meeting countries addressed the necessity for a 

multilateral agreement concerning the intellectual property rights within the GATT and 

regardless of the contrariety of developing countries, it was agreed upon establishment of an 

Expert Group who would involve an expert from WIPO and deal with the counterfeiting 

actions.346F

347 

The Multilateral Trade Negotiations which began in 1986, concluded with WTO and 114 

countries signing the Final Act and incorporating the outcomes of Uruguay Round. Signatories 

of the Final Act also became parties to the TRIPs agreement along with the other agreements 

345 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPS Agreement (0 edn, Routledge 2003) 
11–12 <https://www.taylorfrancis.com/books/9781134594979> . 
346 ibid 11. 
347 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPS Agreement ( Routledge 2003) 9–10  
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included as the provisions of the WTO.347F

348 Therefore, The World Trade Organization is the 

responsible authority in resolving infringements concerning intellectual property rights by 

observing Trade-Related Aspects of Intellectual Property Rights (TRIPs) Agreement;348F

349 

therefore, disputes arose as a result of violations towards obligations designated in the TRIPS 

Agreement are subject WTO dispute settlement mechanism. Along with the general provisions 

regulated within the agreement it also underlies other basic principles such as most favourite 

nation treatment and other general principles while going through with dispute resolution 

procedures.349F

350 

The TRIPs Agreement measures covers the complete area of intellectual property 

rights.350F

351 TRIPs Agreements includes seven categories of intellectual property rights: copyright 

and copyright related rights, trademarks and service marks, patents, trade secrets, industrial 

designs and layout designs of integrated circuit.351F

352 

TRIPS Agreement takes the duty of previous WIPO administered conventions and 

establishes the minimal standards measures required for protection of the intellectual property 

rights. Article 1 of the agreement allow Members to embrace more considerable protective 

measures than that has been regulated in the agreement with their national law as long as these 

measures do not infringe with the provisions of the TRIPS Agreement.352F

353 

Article 8 of TRIPS agreement allow members to adopt necessary measures for the 

protection of public health or other public interests which constitutes essential importance to 

their socio-economic and technological developments however, allowed measures have to be 

in accordance with principles of TRIPS agreement. TRIPS Agreement also defines the 

obligations members need to pursue regarding national and most favoured nation treatment 

which are being underlined while implementation and enforcement of all of the TRIPS 

provisions.353F

354  

348 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPS Agreement ( Routledge 2003) pp. 5–8. 
349 ibid. pp.  3–4. 
350 ‘WTO | Intellectual Property - Overview of TRIPS Agreement’ (n 343). 
351 Matthews (n 345) p. 3. 
352 Matsushita and others (n 2) p.  637. 
353 Matthews (n 345) p. 47. 
354 David Price and Alhanoof AlDebasi, The Development of Intellectual Property Regimes in the Arabian Gulf 
States: Infidels at the Gates (Routledge 2009) 67. 
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Part III of the agreement necessitates members to have effective enforcement procedures 

in their national laws which provide with adequate remedies applicable in all of the fields of 

copyright infringements.354F

355  

b. Copyrights as One of the Intellectual Property Rights 

The term ‘intellectual property’ indicates a wide range of laws, policies and values which 

administer the distribution of ideas, inventions and data collection. Briefly it can be explained 

as the universal system of rules that forbids abuse and mismanagement of intellectual property 

rights.355F

356 Intellectual property law has three universally accepted aspects: copyright, trademark 

and patent law. Over the past few years trade secret law also became a significant as a new 

aspect of intellectual property law.356F

357 

Basically, copyrights can be explained as an exclusive right used while copying the work 

or a production; but the scope of copyright expand its mandate and also covers the right to 

perform generate sequels or produce follow-up products and other materials based off of 

copyrighted work.357F

358 In the act of copying one should determine whether the content that has 

been taken is protectable. The crucial point in this determination in to discern a difference 

between the idea and the expression of that idea due to fact that ideas cannot be copyrighted in 

contrast to the expressions of an idea.358F

359 

 Usually, a copyrighted work indicates the original version of a product of an author or 

an artist which is described as the ‘copyright holder’. A copyright holder possesses exclusive 

rights to recreate the copyrighted works, develop subsequent works derived from the original 

work, display or perform the work or decide to broadcast the work on digital network. These 

rights given to the copyright holders were balanced with the public interests by legislators in a 

way that it will not interfere with the cultural values. A copyright holder can be an individual 

or a group of people or even a corporation. 359F

360  

In compliance with the Article 13 of TRIPS agreement providing an exception for general 

terms the law enables the usage of protected works without obtaining permission of right holder 

355 ibid 68. 
356 Siva Vaidhyanathan, Intellectual Property: A Very Short Introduction (Oxford University Press 2017) 10. 
357 Vaidhyanathan (n 351) pp. 10–11. 
358 ibid p. 19. 
359 Michael L Sharb, ‘Getting a Total Concept and Feel of Copyright Infringement Comment’ (1993) 64 University 
of Colorado Law Review 903, 921. 
360 Vaidhyanathan (n 356) 19–20. 
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in specified circumstances such as educational purposes including teaching or research or for 

informative media or broadcast purposes.360F

361  

 The first limitation to the copyright presents itself in the form of the expiration date which 

allows public to use or copy the copyrighted work the moment it enters the public domain. 

Second limitation can be addressed as the ‘fair use’ which enables the usage of copyrighted 

work with the aim of public good and it allows a number of compromises in the case of 

copyright. Although, the compromises which can be included as the fair use are determined 

considering each individual situation some case studies may provide guidance in designating 

the means of fair use.361F

362 Copyright regulations seek to coordinate a balance between public’s 

interest regarding the access to the copyrighted work with financial compensation for author’s 

works. 362F

363 

Copyright represents distribution the creative and informative works while patents are 

designed to work in case of devices or processes. A trademark specific indication for instance 

a logo or a design which signifies a product’s origin or distinct features in a market place. 

Copyright system authorises states to actualize temporary monopolies over products.363F

364 

The laws concerning copyrights were adjusted correlatively with technological 

developments by adding up new categories to its frameworks.364F

365 By the end of the twentieth 

century states that held most of the economic strength directed their investments towards the 

‘copyright industries’ such as software, music, films and publishing therefore the regulation of 

intellectual property rights has taken on of the most important concerns in the global markets.365F

366 

c. Copyright Protection in GCC States 

During the pre-TRIPS era a very little progress have been achieved regarding the effective 

protective measures considering copyright. It was deprived of effective implementation and 

enforcement provisions.366F

367 

361 David Price, ‘Politics, Piracy and Punishment: Copyright Protection in the Arabian Gulf’ (2011) 14 The Journal 
of World Intellectual Property 276, p. 281. 
362 Vaidhyanathan (n 355) pp. 22–24. 
363 Sharb (n 359) 906. 
364 Vaidhyanathan (n 356) 12. 
365 Michael L Sharb, ‘Getting a Total Concept and Feel of Copyright Infringement Comment’ (1993) 64 University 
of Colorado Law Review , p. 905. 
366 Vaidhyanathan (n 355) p. 14. 
367 Price and AlDebasi (n 354) 53. 
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For the last 40 years Gulf states came across some effective transformations in their 

intellectual property protection regimes correspondingly with the developments in global 

intellectual right protection regulations. Before the establishment of WTO and inurement of 

TRIPS Agreement the deficiency in sui generis intellectual property rights, especially in areas 

regarding copyright regulations, and lack in generally accepted intellectual property 

frameworks protection of intellectual property provided only a limited protection to its holder 

and mostly benefited foreign merchant. With the initiation of TRIPS Agreement developing 

countries were provided with 5 years to accommodate their national international protection 

regimes in a way it would be compliant with the TRIPS regime to achieve harmony in global 

intellectual property protection administration.367F

368 Each one of the GCC member states became 

a contracting party to TRIPS Agreement as a consequence of their WTO membership.368F

369 

However, the copyright and related rights protection were administered with bilateral 

agreements, namely FTAs (Free Trade Agreements) made within individual states which 

utilized much higher standards of protection with their provision than those were obliged with 

TRIPS. Nevertheless, FTAs and other agreements interfered with flexibilities and exceptions 

that were permitted by TRIPS regime considering their national strategic needs and necessary 

implementing mechanisms.369F

370 

The copyright regulations adopted in Gulf states incorporates many resemblances with 

each other indicating a common heritage of legal provisions. The modernization process which 

was instigated by WTO and developed countries, influenced GCC states to adopt parallel 

changes. Neither of Gulf states possessed any copyright codifications previously to Saudi 

Arabia’s Royal Decree in 1989. The structure of copyright protection laws that exist now 

generated with the assistance of national laws and international conventions and incorporates 

an ambition to fulfil standards set by international actors. 370F

371 

The purpose behind introduced GCC states’ copyright protection laws is to provide 

authors of creative work with protection regarding their literary, scientific, artistic works; 

notwithstanding with the nature of classification of the mentioned work or the method of 

expression employed in that respect, or the intention of mentioned creation. The laws indicate 

368 David Price, ‘Politics, Piracy and Punishment: Copyright Protection in the Arabian Gulf’ (2011) 14 The Journal 
of World Intellectual Property pp. 276-277. 
369 Price and AlDebasi (n 354) 69. 
370 Price (n 361). pp. 278-279 
371 ibid. p. 270 
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wide range of copyrightable works and creations including audio-visual and cinematographic 

works and works for television.371F

372  

Article 61 of TRIPS designates an obligation to WTO members to adopt criminal 

procedures and penalties in order to be implemented in the case of copyright infringement or 

piracy actions. The adopted remedies need to be adequate and accordant with penalties 

employed for associated crimes.372F

373 Correspondingly with the TRIPS principles, provisions 

regarding possible punitive measures adopted by members in case of violations of copyright 

regulations incorporates criminal procedures, sanctions and remedies which have been 

supported with effective enforcement provisions. The measures have incorporated increased 

financial penalties and sanctions against infringing material. All Gulf countries adapt similar 

provisional measures regarding infringement of a copyrighted work and it usually contains 

appointing an expert to determine the nature of claimed infringement, banning the publication, 

display or later spread of the creation or work, and expropriation of all of the content that has 

been distributed before.373F

374 

The works and creations benefiting from protection of the copyrighted works are also 

include audio visual works such as cinematographic works and works for television and other 

related derivative works.374F

375 Provisions also acknowledge infringements occurred to a right 

holder’s economic rights namely the unlawful alteration, publication, reproduction and 

broadcast of a copyrighted work as well as the moral rights of a right of a copyright holder.375F

376 

d. Copyright Protection in Saudi Arabia  

The Saudi Ministry of Media and the General Commission of Audio and Visual media 

(GCAM) are governmental entities responsible with every broadcast, publication and 

distribution of written, visually provided content including audio media transmissions.376F

377 

General Commission for Audio-visual Media (GCAM) was created in 2012 with a decision 

made by Council of Ministers to operate as a private self-governed institution. The purpose of 

the commission is to maintain cultural values of the Kingdom, provide the public with high 

372 ibid. p. 280 
373 ibid. p. 289. 
374 ibid. p. 288. 
375 Price and AlDebasi (n 354) 76. 
376 ibid. 84. 
377 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329). para. 2.2 
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quality entertainment and other aspects, implement clear frameworks to license audio-visual 

media, ensure equal circumstances and fair competition in media market and support the 

Kingdoms media policy and national plans.377F

378 The Saudi Ministry of Media and GCAM 

effectuates the institutions responsible for any broadcast, publication and distribution of written, 

visual and audio content publicised in Saudi Arabia. Aforementioned institutions are also 

responsible with authorisation of media licenses concerning broadcasts and distribution via 

media channels or platforms including broadcasts by using satellite signals. The required 

aspects which entity must fulfil to operate within the borders of Saudi Arabia are set in the 

regulations of GCAM.378F

379  

The national copyright regime of Saudi Arabia is managed by its Copyright Law and 

Implementing Regulations with the supervision of Ministry of Media. Article 1 of the Copyright 

Law characterises the term ‘audio-visual work’ as ‘any work produced for simultaneous and 

visual use, consisting of a series of related images, accompanied by sound and recorded on a 

appropriate means and shown by suitable devices’.379F

380  Article 2 describes a group of protected 

works including ‘sound and audio-visual works’ and ‘Works which are especially prepared for 

broadcasting or are presented through broadcasting’.380F

381 

In consonance with the Saudi law regarding the copyright infringement, respective 

entities are concerned with the initiation, investigation and adjudication of aforementioned 

copyrights and related rights. Article 20 of the Implementing Regulations states that ‘The 

officials of the General Department of Copyright in Riyadh and its branches in the Kingdom’s 

provinces’ are ‘shall be responsible for the task of detecting violations and securing the 

evidence proving the existence of an infringement of copyright, such as equipment, works or 

commodities.’381F

382 

Every television or media channel operating in Saudi Arabia ‘must obtain all required 

licences from the relevant regulatory authorities which may permit operation in the media field 

and more specifically in relation to publishing and distributing media content or sale and 

378 ‘General Commission for Audiovisual Media – ABU’ <https://www.abu.org.my/portfolio-item/general-
commission-for-audiovisual-media/>  
379 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329). para 2.2 
380 ‘Copyright Law, Royal Decree No. M-41 of 2 Rajab, 1424, 30 August 2003’ Article 1.  
381 ibid. Article 2.  
382 ‘Implementing Regulations of Copyright Law, The Minister of Culture and Information’s Decision No. 
(1688/1) 10/04/1425H (29 May 2004)’ Article 20. 
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importation of all required reception equipment for the provision thereof’. In order to be 

provided with a licence an entity need to satisfy specified standards and must be consistent with 

and other Saudi laws. 382F

383 

As stated in the Saudi law, a number of institutions are tasked with following procedures 

regarding initiation, investigation and adjudication concerning allegations made on the 

infringements stated above. Setting in motion such procedures and investigations could be 

followed by implementation of criminal penalties and remedies by Saudi government in specific 

cases.383F

384 In compliance with Article 20 namely ‘Detention Tasks’ of the Implementing 

Regulations ‘The officials of the General Department of Copyright in Riyadh and its branches 

in the Kingdom’s provinces or the departments’ are ‘responsible for the task of detecting 

violations and securing the evidence proving the existence of an infringement of copyright, such 

as equipment, works or commodities.’384F

385 Following that Article 21 states that ‘The General 

Department of Copyright or the competent branch shall, immediately upon receiving the 

evidence’ follow the procedures such as ‘inspecting and analyzing the content of evidence 

detected in order to ensure whether or not they contain evidence of copyright infringement and 

preparing a written inspection report indicating the condition of the materials detected.’385F

386 

Article 23 of Implementing Regulations entitled ‘Investigation of Violations’ explains the 

procedures applicable in the case of violation of copyrights. After receiving the evidence and 

proceeding with the procedures in accordance with previous articles ‘The General Department 

of Copyright shall refer the cases and violations along with all relevant documents to the 

violation review committee for consideration.’386F

387 The committee mentioned in Article 23 is the 

‘Copyright Committee’ and its task is to adjudicate allegations regarding copyright infrigments. 

In unamended version of Copyright Law Article 25 states that ‘decisions of the Committee shall 

be made by majority vote, which shall be endorsed by the Minister.’387F

388 Therefore, before being 

finalized decisions required to approved by Minister to hold a legal effect. 

383 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329). para. 2.2 
384 ibid. para. 2.9 
385 ‘Implementing Regulations of Copyright Law, The Minister of Culture and Information’s Decision No. 
(1688/1) 10/04/1425H (29 May 2004)’ (n 382). Art.20 
386 ibid. Art.21 
387 ibid. Art. 23 
388 ‘Copyright Law, Royal Decree No. M-41 of 2 Rajab, 1424, 30 August 2003’ (n 380). Art. 25 
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The mentioned Article 25 has been amended in a way that approval of minister is no 

longer required to finalize a decision. The amended Article 25 states ‘committee decisions shall 

be made by majority vote, and they shall be endorsed by The Board of Directors’. ‘Board of 

directors’ mentioned in the amended version of Article 25 constitute SAIP’s Board of 

Directors.388F

389 

3. Facts and Timeline of the Dispute  

a. Severance of Diplomatic Relations 

In March 2014 Saudi Arabia, the UAE and Bahrain withdrew their ambassadors from 

Qatar, stating that Qatar failed to take appropriate measures in respect to the commitments the 

four countries agreed upon in the First Riyadh Agreement.389F

390 Although ambassadors returned 

to their posts the tension which arose as a result fallowed the diplomatic relations of the 

region.390F

391 

According to Saudi Arabia in the time between 2014 and June 2017 Qatar carried on with 

actions that contravened with the obligations accepted in Riyadh Agreements by indorsing 

extremist individuals and organizations many of whom has been recognized as terrorists by the 

United Nations by approving the usage of its media platforms to disseminate their ideas.391F

392 

In June 2017, Saudi Arabia dissolved all relations with Qatar. These relations include 

diplomatic and consular relations, shutting down all ports, prohibition of Qatari nationals to 

cross Saudi borders and expulsion of Qatari nationals within 14 days from Saudi territory, on 

the basis of its sovereign rights to ‘protecting its national security from the dangers of terrorism 

and extremism’. 392F

393 Other GCC countries took action accordingly with the commitments of 

Riyadh Agreement to extract the source of instability in the region.393F

394  

After cutting diplomatic ties with Qatar the Governments of Saudi Arabia, United Arab 

Emirates and Bahrain shut every kind of transportation roots made by air, sea and land. These 

implemented measures conduced considerable outcomes in economy of Qatar especially in the 

389 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329). para. 2.14 
390 ibid. para. 2.22 
391 ‘IK Hassan, GCC’s 2014 Crisis: Causes, Issues and Solutions’ (n 314) p. 85. 
392 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329). para. 2.25 
393 ibid. para. 2.29 
394 ibid. paras. 2.16-2.20 
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course of first couple of weeks following the severance of the relations and these measures 

constituted a significant impact on the freedom of movement.394F

395  

The dissolution of free movement of people and goods within Qatar and three Gulf 

Countries had significant negative outcome on Qatar’s economy, trade and financial flows and 

these led Qatari government and related individuals to adopt alternative and more costly 

transportation options.395F

396 While Saudi Arabia stated that cutting all diplomatic relations with 

Qatar is the only suitable measure to secure Saudi Arabia’s sovereign concerns.396F

397 

b. Emergence of beoutQ 

beIN Media Group LLC (beIN) is a Qatar based worldwide entertainment group which 

broadcasts and distributes sports and other entertainment content across 5 continents since 

2014. It distributes its authorized and licensed content in 7 different languages within 43 

countries.397F

398 For the purpose of pursuing its business beIN procured the required licenses and 

exclusive rights to broadcast and permit others to broadcast sporting events in Saudi Arabia 

including FIFA World Cup, the US Open Tennis Championships, UEFA Championship League 

and a bunch of other sport competitions. Furthermore, beIN also obtained necessary licenses to 

hold the related rights regarding banning unauthorized reproductions or rebroadcasting of its 

content. 398F

399 

beIN holds exclusive copyright in: (a) Any event analysis or narration produced by be 

beIN regarding matches/event (b) Any studio programme produced regarding relevant 

events/matches (interviews) (c) beIn screen logos (d) any musical works included in 

transmission produced by beIN. Furthermore, beIN holds exclusive related rights to these 

productions as well.399F

400  

Subsequent to disseverance of the relations the Saudi Ministry of Culture and Information 

banned access to website of the beIN. The people who visited beIN website were forwarded to 

395 ‘Office of the United Nations High Commissioner for Human Rights, Technical Mission to the State of Qatar 
17-24 November 2017, Report on the Impact of the Gulf Crisis on Human Rights, December 2017’. para.9  
396 ibid. para. 28 
397 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329). Para. 2.28 
398 ‘BeIN MEDIA GROUP - A Global Leader in TV Production and Broadcast’ 
<https://www.beinmediagroup.com> . 
399 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329). para. 2.32, 2.32, 2.34 
400 ibid. para 2.33 
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a page declaring beIN websites contravene with the regulations of Saudi law.400F

401 On 19 June 

2017, a circular articulating that beIN was deprived of licenses required to distribute media 

content and did not held the right to operate in Saudi Arabia were released by GCAM. 

Accordingly, beIN sports channels were banned in Saudi Arabia. In parallel with these 

measures transmission of Qatari and Qatar-based media and the access to this media through 

commercial entities such as hotels to related media namely Al Jazeera, BEIN Sports and related 

networks has been also restricted by Saudi Government.401F

402 

In August 2017 ‘beoutQ’ started distributing and airing the media content that was 

produced by and licensed to beIN. beoutQ streamed and broadcasted the sports content provided 

and accredited to beIN by replacing its logo with the one designed for beoutQ.402F

403 The name 

chosen for broadcasting and the name used for channel bears a significant resemblance to the 

beIN’s and represents a word play ‘be out Qatar’.403F

404 Additionally, beoutQ provided its users 

with reproductions of the live broadcasts for further replay.404F

405 

It has been reported that beoutQ STBs and subscriptions were accessible in Saudi markets 

following the November 2017. In 2018 investigators were informed that beoutQ STBs were 

offered for sale in 16 electronic shops around Saudi Arabia.405F

406 

In a letter submitted to the Ministry on 15 August beIN articulated that it has not long ago 

has been informed that an institution under the name of ‘beoutQ’ is broadcasting and publicising 

content copyrighted to beIN with the absence of beIN’s knowledge or authorisation. beIN 

enquired Ministry and GCAM to take necessary immediate steps to investigate and to stop the 

unauthorised usage of beIN’s content by beoutQ or any other uncredited platforms in Saudi 

Arabia. As a reply to beIN GCAM stated that there is no prove provided to them specifying any 

kind of unlicensed use at the issue and declared that no license has been permitted for the 

401 ibid. para.  2.36 
402 ‘Office of the United Nations High Commissioner for Human Rights, Technical Mission to the State of Qatar 
17-24 November 2017, Report on the Impact of the Gulf Crisis on Human Rights, December 2017’ (n 384) para. 
21.  
403 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 375) para. 2.4.  
404 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 375) para. 3.1 
405 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 329).para. 2.40 
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broadcasting contrariwise of Saudi law and in the case of noticing any violation it would 

perform appropriate actions and apply anticipated sanctions on violators.406F

407  

Further to this response beIN submitted a second letter on 14 September 2017 stating that 

it has detected additional evidence demonstrating and furthering the usage of aforementioned 

unauthorised broadcasts in Saudi Arabia. The presented evidence included:         

(i) Tweets sent from Twitter accounts of widely known Saudi entities either 

supporting or advertising beoutQ broadcasts 

(ii) beIN’s allegation regarding the beoutQ’s website was restricted its content based 

on the user’s geographical location to Saudi Arabia in the time of the beginning 

of its operation 

(iii) content posted on social media promoting beoutQ. 407F

408 

(iv) Tweets provided by beIN indicate beIN’s operations would be replaced with a 

substitute in the Saudi market and other tweets promoted the foundation of an 

unauthorized platform, beoutQ with the intent to hinder beIN’s restricted 

licences from third-party right holders. 408F

409 

 Qatar also mentioned tweets of international journalists stating that a government-

sponsored event was transmitting beoutQ pirated content on a large publicly available screen 

in one of the cities of Saudi Arabia. Qatar also submitted further tweets posted from Saudi 

municipal social media accounts in which municipalities promoted various public screenings 

of beoutQ broadcasts of popular football matches. 409F

410 

Later in the final latter issued on 3 September 2018 beIN delivered supplemental evidence 

to both Ministry of Media and GCAM regarding actions of beoutQ in Saudi Arabia and other 

countries in the area. beIN alleged that there existed indispensable evidence confirming that 

beoutQ was controlled by persons located in Saudi Arabia asserting that (i) beoutQ operations 

has centralized the Saudi market (ii) that beoutQ’s channels and related data has been 

transmitted via Arab satellites across different Arabsat frequencies (iii) beoutQ STBs were 

widely available in stores located in Saudi Arabia. beIN provided technical reports including 

407 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 375) para. 7.99.  
408 ibid. para. 7.100 
409 ibid. para. 7.115 
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the transmissions of beoutQ unauthorized content via Arabsat satellites frequencies and social 

media posts demonstrating the publicised dissemination arranged by municipalities throughout 

Saudi Arabia.410F

411  

beoutQ publicized an anti-beIN cartoon promoting beoutQ and inviting Saudi nationals 

and beIN users to substitute beIN with beoutQ. Furthermore, it has promoted its content through 

various social media platforms and expanded its streaming content to well-known movies and 

television programmes. Various football matches were also openly broadcasted in Saudi 

Arabia.411F

412 Qatar provided the photographs showings beoutQ broadcasts of various football 

matches at a number of caffes located in Saudi Arabia.412F

413 

Saudi Arabia asserted that prior to the establishment of panel there was no evidence 

submitted before Saudi Courts concerning the activities of beoutQ.  Neither evidence nor any 

claim were submitted to SAIP (Saudi Authority for Intellectual Property, an establisment which 

manages IPR operations) or Copyright Committee by any legal or third right holder regarding 

the copyright infringement commited by beoutQ in order to launch civil or criminal 

enforcement procedures. Through SAIP, any right holder can file a complaint directly by an e-

mail without the need for legal representation.413F

414 Saudi authorities have never received any 

evidence on beoutQ operations and neither beIN nor any other foreign right holder have 

undertaken legal enforcement procedures against beoutQ before Saudi courts. 414F

415  

c. Travel Restrictions and Anti-sympathy Measures  

Qatar asserted that the ‘anti-sympathy’ measures that were being applied towards Qatar 

following the June 2017 had a discouraging influence on lawyers located in Saudi Arabia. That 

the following measures indicated a possibility of putting Saudi lawyers in legal danger in the 

event of showing support and/or provide legal assistance to Qatari nationals.415F

416  

On 6 June 2016, following the diplomatic severance between Qatar and Saudi Arabia, a 

Saudi based news agency declared via Twitter that demonstration of sympathy towards Qatar 

could result in implementation of certain penalties. The aforementioned tweet included the 

411 ibid. para. 7.103 
412 ibid. para. 2.44 
413 ibid. para. 7.158 
414 ibid. para 6.10 
415 ibid para. 7.37 
416 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 375) para. 2.47 .  
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hastags ‘cut_ties_with_Qatar’ and ‘BoycottQatar’ and those hastags were one of the most 

popular hastags during that time. 416F

417 

Following the severance of the relations with Qatar Amnesty International stated in its 

annual report that the Saudi authorities cautioned people regarding expressing sympathy 

towards Qatar stating that such actions comprise violation of Article 6 of the Anti-Cyber Crime 

Law.417F

418  

Office of the United Nations High Commissioner for Human Rights issued a report 

regarding the decision concerning severance diplomatic ties with Qatar examining the negative 

impacts it caused on Qatari individuals. Furthermore, it has been indicated on the report that 

the instrumentalization of the media to generate anti-Qatar campaigns as intentionally 

systemized ‘feeling of hostility and hatred towards Qatar’.418F

419 The mission was provided with 

the findings regarding more than 1,120 press articles and 600 anti-Qatar caricatures were 

published in the Gulf Region. Also, other negative messages and campaigns relating to Qatar 

had been widely and regularly broadcasted through various media means.419F

420 

Therefore, this attitude inflicted towards Qatar interfered with the rights of beIN from 

being legally represented and invoking further civil enforcement procedures opposing the 

infringement of its intellectual property rights. In addition to that the travel restrictions that has 

been enforced in connection with the June 2017 reportedly interfered with accessibility to the 

legal enforcement procedures in case of the violation of intellectual property rights. Allegedly, 

these measures followed by omission to apply legal procedures and penalties against beoutQ 

by Saudi Arabia accordingly with the jurisdiction of Saudi Arabia.420F

421  

beIN Media Group presented a declaration stating that it had faced difficulties while 

trying to obtain the need of legal representation in order to invoke copyright infringement 

dispute in Saudi tribunals. Qatar later declared that beIN has been incapable of acquire legal 

representation due to anti-sympathy measures and discouragement induced by Saudi 

417 ibid. para.7.57 
418 ‘Amnesty International, ''Amnesty International Report 2017/18 – Saudi Arabia", 22 February 2018’. 
419 ‘Office of the United Nations High Commissioner for Human Rights, Technical Mission to the State of Qatar, 
17-24 November 2017, Report on the Impact of the Gulf Crisis on Human Rights, December 2017’ (n 385) para. 
15.  
420 ibid. para. 16 
421 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
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governments.421F

422 According to Qatar travel restrictions imposed following the severance of 

diplomatic relations prevented Qatari national from access to enforcement proceedings and 

submitting required evidence.422F

423 According to a joint statement made by major football right 

holders including FIFA, UEFA, the Premier League and others, they were also unable to access 

Saudi tribunals or get legal assistance considering the unjustifiable actions of beoutQ.423F

424  

Saudi Arabia asserted that the lawyers have freedom to choose whether to provide legal 

assistance to individuals as it was issued in Lawyers’ Guide by the Saudi Bar Association 

stating that ‘gives lawyers the freedom to accept or not to accept the case of a client and the 

power of attorney’. 424F

425 

Saudi Arabia Stated that legal firms located in Saudi Arabia would not be able to carry 

on with procedures against beoutQ before Saudi courts due to fact that the company does not 

locate in Saudi Arabia and its whereabouts outside Saudi borders cannot be determined. Saudi 

Arabia views that this situation clarifies why law firms located in Saudi Arabia incapable of 

initiate a challenging action of beoutQ rather than them being unwilling to initiate one.425F

426 

However, Saudia Arabia emphasized that neither beIN nor any other related right holder 

have been issued any civil enforcement procedures against beoutQ’s illegal actions before a 

Saudi court or tribunal.426F

427 

Saudi Arabia suggested that alleged measures by Qatar, including ‘anti-sympathy 

measures’ either non-existent or do not result in the consequences alleged by Qatar. Saudi 

Arabia responded to these allegations indicating that the nonexistence of the legal procedures 

or penalties implemented against beoutQ is lack of supporting evidence and contribution by 

beIN and other right holders. Further Saudi Arabia submitted that the publicly screening of 

beoutQ illegal content cannot be accredited to Saudi government since it has not been 

authorised or approved by them.427F

428 

422 ‘Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 June 2020) 
WT/DS567/R’ (n 375) para.7.63.  
423 ibid. para. 7.195 
424 ibid. para. 7.65 
425 ibid. para. 7.46 
426 ibid. Para 7.45 
427 ibid. para. 7.92 
428 ibid. para. 7.38 
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d. Ministerial Approval Requirement  

Qatar alleged that the Ministerial approval requirement put into motion by Saudi 

Regulation regarding any decision made by Copyright Committee prevented Qatar from 

initiating proceedings before Copyright Committee. Qatar also stated that even if a case in 

favour of beIN or related right holders would be effectively initiated Minister would not 

approve any decisions benefiting beIN.428F

429 

Qatar alleges that the requirement of Ministerial Approval specified in unamended 

version of Articles 25 of Copyright Law stating that adjustments made on copyright 

infringement cases ‘shall not be effective unless approved by the Minister’ Therefore, this 

ministerial approval requirement effected beIN’s ability to enforce civil procedures. 429F

430 

Saudi Arabia stated that regulations considering copyrighted works were amended 

therefore the Board of Directors of The Saudi Authority for Intellectual Property (SAIP) 

represents the accountable authority for authorisation of the decisions taken by Copyright 

Committee.430F

431 

Qatar stated that the modified versions of Copyright Law did not became publicly 

available therefore it is contradictory whether these versions of Article 25 can be intervened as 

applicable laws.431F

432 

4. CLAIMS   

a. Claims of Complainant  

Qatar alleges that Saudi Arabia’s actions and negligence in performing some of the 

necessary actions: 

(i) occasioned in Qatari nationals being ineffective regarding protection of their 

intellectual property rights, copyrights, broadcasting rights and other related rights.  

(ii) failed in provide Qatari nationals with no less favourable treatment than Saudi 

nationals or other countries’ citizens regarding protection of intellectual property rights, 

copyrights, broadcasting rights and other related rights. 

429 ibid. para. 7.42 
430 ibid. para.7.79 
431 ibid. para. 2.13 
432 ibid. para. 2.14 
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(iii) caused access to civil judicial remedies to be unjustifiably challenging for Qatari 

nationals in pursuing compensation or effective enforcement regarding intellectual property 

rights, copyrights, broadcasting rights and other related rights. 

Saudi Arabia’s default to determine and prosecute a criminal violation of copyrighted 

rights pertained to or licenced to Qatari nationals.432F

433 

a. The Complainant party asserts that the anti-sympathy measures applied towards Qatari 

individuals and Qatar are inconsistent with the non-discrimination and most favoured 

nation treatment obligations set under the Article 3.1 and Article 4 of the TRIPS 

Agreement 

b. The failure in providing licensed works with the exclusive rights contradicts with the 

obligation authorised in Article 9 Article 11 and Article 11bis and Article 11ter of the 

Berne Convention and exclusive broadcasting rights provided in the Article 14.3 of 

TRIPS Agreement to the authorized right holders 

c. The 19 June Circular, the alleged ‘anti-sympathy’ measures, imposed travel restrictions 

and Ministerial approval requirement directly or indirectly had influenced procuring 

legal assistance in civil enforcement procedure required in the case of copyright 

infringement and failure of state in performing ‘fair and equitable procedures’ and 

taking effective actions and blockage in access to judicial procedures before courts and 

tribunals are inconsistent with the Article 41.1 and Article 42 of TRIPS Agreement 

d. The absence in applied penalties and compliance obligations against infringement of 

copyrighted works by beoutQ generates inconsistency with Article 61 of TRIPS 

Agreement  

e. The publicization and advertising of screenings of unauthorized beoutQ content 

generates a violation of Articles 11 and 11bis of the Berne Convention. 433F

434 

 

b. Claims of Respondent  

Saudi Arabia states that the current argument emerges as ‘not a trade dispute’ because it 

addresses non-trade interests but a ‘political, geopolitical and essential security dispute’ 

therefore it cannot be brought before WTO dispute settlement. Respondent Party argued that 

433 ibid. 2.46 
434 ibid. para. 7.166 
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panels ought to exclude that disputes emerged from non-trade related political and security 

concerns.434F

435  

Concerning the alleged measures the respondent party invoked the Article 73 of the 

TRIPS Agreement stating that the measures in subject were necessary actions for the protection 

of its essential security interest which were taken in time of emergency in international 

relations.435F

436  

Saudi Arabia submitted that ‘in order to take action under Saudi criminal law and 

procedure, authorities require a reasonable level of evidence to facilitate follow up and 

prosecution.’ and ‘no relevant and credible information has been provided by such companies 

to Saudi authorities in order to support action against alleged infringing activity and 

companies.’ ‘cannot be expected to act on criminal allegations without evidence and without 

cooperation of concerned right holders.’436F

437 

Saudi Arabia denied all allegations regarding having a relationship with the unauthorized 

screenings of beoutQ broadcasts stating ‘the Government of Saudi Arabia does not promote or 

authorize screenings of beoutQ broadcasts, and has no relationship at all with beoutQ.’437F

438  

Saudi Arabia states that social media posts and promotion of beoutQ broadcasts cannot 

be attributable to Saudi Government stating that ‘that unofficial, non-government tweets are 

not usually recognized by legal adjudicators or attributed to a government without explicit 

approval.’438F

439 

In accordance with Article 61 Respondent Party stated that the TRIPS agreement does 

not compel the member states to prosecute every alleged criminal activity regarding 

copyrighted works. It mentions the implementation of the only when the criminal activity is 

justified with necessary evidence. The Respondent party indicated that the member states 

cannot be awaited to take actions regarding criminal allegations without being provided with a 

reasonable level of evidence regarding these allegations.439F

440 Saudi Arabia emphasized that the 

reason behind the absence of criminal procedures and penalties against beoutQ actions is the 

435 ibid. para. 7.14 
436 ibid. para. 7.41 
437 ibid. para. 7.46 
438 ibid. para. 7.47 
439 ibid. para 7.47 
440 ibid. para. 7.175 
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lack of sufficient supporting evidence provided by beIN and other related foreign right 

holders.440F

441  

5. CONCLUSION  

The complainant and the Respondent party should present their arguments before the 

panel using the related articles of TRIPS and other international regulations provided in the 

applicable law section and support their arguments with the evidence given in this guide. 

Panellists should start with the claims alleged by Complainant Party regarding the various 

Articles of TRIPS and other related conventions. Panellists should refrain from making any 

speculative conclusions based on not occurred events or allegations deprived of appropriate 

evidence. 

Panellists should determine whether alleged ‘anti-sympathy’ measures can be validated 

as such. Later panel should continue with effects of ‘anti-sympathy’ measures and travel 

restrictions imposed against Qatar had directly or indirectly blocked access to legal 

representation and prevented beIN and other related right holders from accessing civil 

enforcement procedures before Saudi Courts and tribunals. Afterward pannellists should decide 

upon whether the absence of criminal procedures and penalties against beoutQ actions 

contradicts with the provisions of the TRIPS Agreement. 

Regarding the evidence presented in the form of tweets by the complainant party, 

panellists must decide whether public statements made by government officials and other 

governmental entities via their social media accounts can be attributed to the government they 

work for and accepted as sufficient evidence supporting a claim. 

Panellists should discuss whether the entertained interests regarding the invocation of 

Article 73 of TRIPS Agreement namely the ‘national security exceptions’ can be determined 

under the dispute settlement and whether Article 73 can be used as a reflection of Article XX 

of the GATT. Thereafter, panellists should focus on whether the presented measures can be 

interpreted as ‘emergency actions taken in the time of emergency’ and necessary for ‘protection 

of state’s essential security interests’ using criteria specified in this guide. Finally, panellists 

should determine whether such actions were ‘necessary’ for the invocation of ‘national security 

441 ibid. para. 7.79 
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interests.’ Panellist should also observe whether the security exception was invoked in good 

faith. 
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IV. APPLICABLE LAW  

1. AGREEMENTS AND REGULATIONS UNDER WTO 

a. UNDERSTANDING THE RULES AND PROCEDURES GOVERNING THE 

SETTLEMENT OF DISPUTES OR DISPUTE SETTLEMENT 

UNDERSTANDING (DSU) 

i. Article 3 

‘General Provisions’ 

‘4. Recommendations or rulings made by the DSB shall be aimed at achieving 

a satisfactory settlement of the matter in accordance with the rights and obligations 

under this Understanding and under the covered agreements.’441F

442 

ii. Article 11  

‘Function of Panels’  

‘The function of panels is to assist the DSB in discharging its responsibilities 

under this Understanding and the covered agreements. Accordingly, a panel should 

make an objective assessment of the matter before it, including an objective 

assessment of the facts of the case and the applicability of and conformity with the 

relevant covered agreements, and make such other findings as will assist the DSB 

in making the recommendations or in giving the rulings provided for in the covered 

agreements. Panels should consult regularly with the parties to the dispute and give 

them adequate opportunity to develop a mutually satisfactory solution.’442F

443 

 

b. GENERAL AGREEMENT ON TARRIFFS AND TRADE 1994 

i. Article XX 

 

442 ‘Understanding on Rules and Procedures Governing the Settlement of Disputes Art. 1, Apr. 15, 1994, 
Marrakesh Agreement Establishing the World Trade Organization, Annex 2, 1869 U.N.T.S. 401’. Art. 3.4 
443 ibid. 
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ii. Article XXI 

‘Security Exceptions’ 

‘Nothing in this Agreement shall be construed 

(a) to require any contracting party to furnish any information the disclosure 

of which it considers contrary to its essential security interests; or 

(b) to prevent any contracting party from taking any action which it considers 

necessary for the protection of its essential security interests 

(i) relating to fissionable materials or the materials from which they are 

derived; 

(ii) relating to the traffic in arms, ammunition and implements of war and to 

such traffic in other goods and materials as is carried on directly or indirectly for 

the purpose of supplying a military establishment; 

(iii) taken in time of war or other emergency in international relations; or 

(c) to prevent any contracting party from taking any action in pursuance of 

its obligations under the United Nations Charter for the maintenance of 

international peace and security.’443F

444 

c. AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL 

PROPERTY RIGHTS (TRIPS) 

i. Article 3  

  ‘National Treatment’ 

(1) ‘Each Member shall accord to the nationals of other Members treatment 

no less favourable than that it accords to its own nationals with regard to the 

protection3 of intellectual property, subject to the exceptions already provided in, 

respectively, the Paris Convention (1967), the Berne Convention (1971), the Rome 

Convention or the Treaty on Intellectual Property in Respect of Integrated Circuits. 

In respect of performers, producers of phonograms and broadcasting 

organizations, this obligation only applies in respect of the rights provided under 

444 ‘General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing the World 
Trade Organization, Annex 1A, 1867 U.N.T.S. 187, 33 I.L.M. 1153 (1994)’. 
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this Agreement. Any Member availing itself of the possibilities provided in Article 

6 of the Berne Convention (1971) or paragraph 1(b) of Article 16 of the Rome 

Convention shall make a notification as foreseen in those provisions to the Council 

for TRIPS.’444F

445 

ii. Article 4 

   ‘Most Favoured Nation Treatment’  

‘With regard to the protection of intellectual property, any advantage, favour, 

privilege or immunity granted by a Member to the nationals of any other country 

shall be accorded immediately and unconditionally to the nationals of all other 

Members. Exempted from this obligation are any advantage, favour, privilege or 

immunity accorded by a Member: 

(a)deriving from international agreements on judicial assistance or law 

enforcement of a general nature and not particularly confined to the protection of 

intellectual property; 

(b)granted in accordance with the provisions of the Berne Convention (1971) 

or the Rome Convention authorizing that the treatment accorded be a function not 

of national treatment but of the treatment accorded in another country;  

(c)in respect of the rights of performers, producers of phonograms and 

broadcasting organizations not provided under this Agreement; 

(d)deriving from international agreements related to the protection of 

intellectual property which entered into force prior to the entry into force of the 

WTO Agreement, provided that such agreements are notified to the Council for 

TRIPS and do not constitute an arbitrary or unjustifiable discrimination against 

nationals of other Members.’445F

446 

iii. Article 13 

‘Protection of Performers, Producers of Phonograms (Sound Recordings) 

and Broadcasting Organization’ 

445 ‘Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994)’. 
446 ibid. 
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(3) Broadcasting organizations shall have the right to prohibit the following 

acts when undertaken without their authorization: the fixation, the reproduction of 

fixations, and the rebroadcasting by wireless means of broadcasts, as well as the 

communication to the public of television broadcasts of the same. Where Members 

do not grant such rights to broadcasting organizations, they shall provide owners 

of copyright in the subject matter of broadcasts with the possibility of preventing 

the above acts, subject to the provisions of the Berne Convention (1971).’446F

447 

iv. Article 41 

‘(1) Members shall ensure that enforcement procedures as specified in this 

Part are available under their law so as to permit effective action against any act 

of infringement of intellectual property rights covered by this Agreement, including 

expeditious remedies to prevent infringements and remedies which constitute a 

deterrent to further infringements. These procedures shall be applied in such a 

manner as to avoid the creation of barriers to legitimate trade and to provide for 

safeguards against their abuse.’447F

448 

First section of the Part III of TRIPS agreement specifies ‘General 

Obligations’ member states must fulfil and ensure that the mentioned procedures 

are accessible under their domestic regulations. These procedures must contain 

immediate remedies adjusting obstructive measures to stop the infringement and to 

prevent further infringements. These measures constitute a minimum standards 

accepted by Member states to be applied in their national law.448F

449 

 

v. Article 42  

‘Fair and Equitable Procedures’ 

‘Members shall make available to right holders11 civil judicial procedures 

concerning the enforcement of any intellectual property right covered by this 

Agreement. Defendants shall have the right to written notice, which is timely and 

447 ibid. 
448 ibid. 
449 ‘Appellate Body Report, UNITED STATES – SECTION 211 OMNIBUSAPPROPRIATIONS ACT OF 1998, 2 January 
2002, WT/DS176/AB/R’ para. 206. 
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contains sufficient detail, including the basis of the claims. Parties shall be allowed 

to be represented by independent legal counsel, and procedures shall not impose 

overly burdensome requirements concerning mandatory personal appearances. All 

parties to such procedures shall be duly entitled to substantiate their claims and to 

present all relevant evidence. The procedure shall provide a means to identify and 

protect confidential information, unless this would be contrary to existing 

constitutional requirements.’449F

450 

While applying these articles to the present dispute parties must first determine whether 

beIN is the exclusive right holder of the authorized content and related works and if these 

content is constitutes copyrightable work under domestic law subjected by these articles. 

Whether the applied measures directly or indirectly prevented beIN or third right holders 

from getting legal assistance and accessing the enforcement procedures before Saudi courts and 

tribunals. 

vi. Article 61 

‘Members shall provide for criminal procedures and penalties to be applied 

at least in cases of wilful trademark counterfeiting or copyright piracy on a 

commercial scale. Remedies available shall include imprisonment and/or monetary 

fines sufficient to provide a deterrent, consistently with the level of penalties applied 

for crimes of a corresponding gravity. In appropriate cases, remedies available 

shall also include the seizure, forfeiture and destruction of the infringing goods and 

of any materials and implements the predominant use of which has been in the 

commission of the offence. Members may provide for criminal procedures and 

penalties to be applied in other cases of infringement of intellectual property rights, 

in particular where they are committed wilfully and on a commercial scale.’450F

451 

The term ‘copyright piracy’ has not been expressed in the TRIPS Agreement but it 

generates similar approach to the term ‘pirated copyrighted goods’ which are defined in order 

to obtain purposes set in Article 61. 451F

452 The ‘pirated copyrighted goods shall mean any goods 

450 ‘Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994)’ (n 445).  
451 ibid. 
452 ‘Panel Report, CHINA – MEASURES AFFECTING THE PROTECTION AND ENFORCEMENT OF INTELLECTUAL 
PROPERTY RIGHTS, 26 January 2009, WT/DS362/R’ para. 7.520. 
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which are copies made without the consent of the right holder or person duly authorized by the 

right holder in the country of production and which are made directly or indirectly from an 

article where the making of that copy would have constituted an infringement of a copyright or 

a related right under the law of the country of importation.’452F

453 

Parties must determine whether the actions of beoutQ can be specified as ‘copyright 

privacy on commercial scale’ and whether these conducts can be characterised as wilful and 

intended infringement actions or does these operations can be described as unintentional or 

accidental actions. Second the parties must examine allegations made by Saudi Arabia stating 

it had received ‘no credible evidence’ to take action regarding these commercial-scale piracy 

acts. 

vii. Article 73 

 ‘Security Exceptions’ 

‘Nothing in this Agreement shall be construed: 

(a)to require a Member to furnish any information the disclosure of which it 

considers contrary to its essential security interests; or 

(b)to prevent a Member from taking any action which it considers necessary 

for the protection of its essential security interests; 

(i)relating to fissionable materials or the materials from which they are 

derived; 

(ii)relating to the traffic in arms, ammunition and implements of war and to 

such traffic in other goods and materials as is carried on directly or indirectly for 

the purpose of supplying a military establishment; 

(iii)taken in time of war or other emergency in international relations; or 

(c)to prevent a Member from taking any action in pursuance of its obligations 

under the United Nations Charter for the maintenance of international peace and 

security.’453F

454 

453 ‘Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994)’ (n 395) Art. 61 
Footnote 14(b).  
454 ibid. 
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2. CONVENTIONS 

a. BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND 

ARTICTIC WORKS  

i. Article 9 

‘[Right of Reproduction: 1. Generally; 2. Possible exceptions; 3. Sound and 

visual recordings] 

 (1) Authors of literary and artistic works protected by this Convention shall 

have the exclusive right of authorizing the reproduction of these works, in any 

manner or form. (2) It shall be a matter for legislation in the countries of the Union 

to permit the reproduction of such works in certain special cases, provided that 

such reproduction does not conflict with a normal exploitation of the work and does 

not unreasonably prejudice the legitimate interests of the author. (3) Any sound or 

visual recording shall be considered as a reproduction for the purposes of this 

Convention.’454F

455 

ii. Article 11 

‘[Certain Rights in Dramatic and Musical Works: 1. Right of public 

performance and of communication to the public of a performance; 2. In respect of 

translations]  

(1) Authors of dramatic, dramatico-musical and musical works shall enjoy 

the exclusive right of authorizing: 

 (i) the public performance of their works, including such public performance 

by any means or process;  

(ii) any communication to the public of the performance of their works.  

(2) Authors of dramatic or dramatico-musical works shall enjoy, during the 

full term of their rights in the original works, the same rights with respect to 

translations thereof.’455F

456 

455 ‘Berne Convention for the Protection of Literary and Artistic Works, (September 9, 1886) Revised at Paris 
July 24, 1971 25 U.S.T. 1341; 1161 U.N.T.S. 3’. 
456 ibid. 
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iii. Article 11bis 

‘[Broadcasting and Related Rights: 1. Broadcasting and other wireless 

communications, public communication of broadcast by wire or rebroadcast, 

public communication of broadcast by loudspeaker or analogous instruments; 2. 

Compulsory licenses; 3. Recording; ephemeral recordings]  

(1) Authors of literary and artistic works shall enjoy the exclusive right of 

authorizing:  

(i) the broadcasting of their works or the communication thereof to the public 

by any other means of wireless diffusion of signs, sounds or images; 

 (ii) any communication to the public by wire or by rebroadcasting of the 

broadcast of the work, when this communication is made by an organization other 

than the original one; 

 (iii) the public communication by loudspeaker or any other analogous 

instrument transmitting, by signs, sounds or images, the broadcast of the work.  

(2) It shall be a matter for legislation in the countries of the Union to 

determine the conditions under which the rights mentioned in the preceding 

paragraph may be exercised, but these conditions shall apply only in the countries 

where they have been prescribed. They shall not in any circumstances be 

prejudicial to the moral rights of the author, nor to his right to obtain equitable 

remuneration which, in the absence of agreement, shall be fixed by competent 

authority. 

 (3) In the absence of any contrary stipulation, permission granted in 

accordance with paragraph (1) of this Article shall not imply permission to record, 

by means of instruments recording sounds or images, the work broadcast. It shall, 

however, be a matter for legislation in the countries of the Union to determine the 

regulations for ephemeral recordings made by a broadcasting organization by 

means of its own facilities and used for its own broadcasts. The preservation of 

these recordings in official archives may, on the ground of their exceptional 

documentary character, be authorized by such legislation.’456F

457 

457 ibid. 
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iv. Article 11ter 

‘[Certain Rights in Literary Works: 1. Right of public recitation and of 

communication to the public of a recitation; 2. In respect of translations] 

(1) Authors of literary works shall enjoy the exclusive right of authorizing: 

(i) the public recitation of their works, including such public recitation by any 

means or process; 

(ii) any communication to the public of the recitation of their works. 

Authors of literary works shall enjoy, during the full term of their rights in 

the original works, the same rights with respect to translations thereof.’457F

458 

b. VIENNA CONVENTION ON THE LAW OF TREATIES 1969  

i. Article 31  

‘General rule of interpretation ‘ 

‘1. A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose. 

 2. The context for the purpose of the interpretation of a treaty shall comprise, 

in addition to the text, including its preamble and annexes: 

 (a) any agreement relating to the treaty which was made between all the 

parties in connection with the conclusion of the treaty; 

 (b) any instrument which was made by one or more parties in connection 

with the conclusion of the treaty and accepted by the other parties as an instrument 

related to the treaty. 3. There shall be taken into account, together with the context: 

 (a) any subsequent agreement between the parties regarding the 

interpretation of the treaty or the application of its provisions; 

 (b) any subsequent practice in the application of the treaty which establishes 

the agreement of the parties regarding its interpretation; 

458 ibid. 
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 (c) any relevant rules of international law applicable in the relations between 

the parties.’458F

459 

c. RESPONSIBILITY OF STATES FOR INTERNATIONALLY WRONGFUL 

ACTS 

i. Article 4 

‘Conduct of Organs of a State’ 

 ‘The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any 

other functions, whatever position it holds in the organization of the State, and 

whatever its character as an organ of the central Government or of a territorial 

unit of the State.’459F

460 

3. LAW AND REGULATIONS OF SAUDI ARABIA  

a. ANTI-CYBER CRIME LAW  

i. Article 6 

‘Any person who commits one of the following cyber crimes shall be subject 

to imprisonment for a period not exceeding five years and a fine not exceeding three 

million riyals or to either punishment:  

1. Production, preparation, transmission, or storage of material impinging 

on public order, religious values, public morals, and privacy, through the 

information network or computers. 

 2. The construction or publicizing of a website on the information network 

or computer to promote or facilitate human trafficking.  

3. The preparation, publication, and promotion of material for pornographic 

or gambling sites which violates public morals. 

459 ‘Vienna Convention on the Law of Treaties, May 23, 1969 1155 U.N.T.S. 331; 8 I.L.M. 679 (1969)’ Art. 31. 
460 ‘Responsibility of States for Internationally Wrongful Acts, 2001,General Assembly Resolution 56/83 of 12 
December 2001, and Corrected by Document A/56/49(Vol. I)/Corr.4.’ Art.4  
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 4. The construction or publicizing of a web site on the information network 

or computer to trade in, distribute, demonstrate method of use or facilitate dealing 

in narcotic and psychotropic drugs.’460F

461 

b. SAUDI ARABIA COPYRIGHT LAW  

i. Article 1 

‘Definitions’  

‘The following terms, wherever used in this Law, shall have the meanings 

following them, unless the context requires otherwise. 

 Work: Any literary, scientific or artistic work. 

Audio-Visual Work: Any work produced for simultaneous audio and visual 

use, consisting of a series of related images, accompanied by sound and recorded 

on an appropriate means and shown by suitable devices. 

Author: The person who creates a work. 

Broadcasting: Transmission of a work, performance or an audio or visual 

recording to the public, using wires or wireless methods or any other means of 

transmission, to be received by the public, including transmission via satellite.’461F

462 

ii. Article 2 

‘Original Works’ 

‘(4) Works which are especially prepared for broadcasting or are presented 

through broadcasting. 

….. 

(6) Sound and audio-visual works. 

….. 

(12) Protection shall include the title of a work, if it is of creative nature, and 

not a common expression indicating the subject matter of the work.’462F

463 

461 ‘Anti-Cyber Crime Law Royal Decree No. M/17 8 Rabi 1 1428 / 26 March 2007’. Art. 6 
462 ‘Copyright Law Royal Decree No. M/41 2 Rajab, 1424 ,December 17, 1989’. Art. 1 
463 ibid. Art. 2 
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iii. Article 9 

‘Financial Rights’ 

‘First: 

 The author, or whoever he delegates, shall have the right to exercise all or 

any of the following, as per the nature of the work: 

 (0) Printing and publishing the work in a reading format; recording it on 

audio or visual tapes, compact disks or electronic memory or any other means of 

dissemination.  

(0) Translation of the work into other languages, quoting or altering it and 

the redistribution of the sound or visual material.  

(0) Communicating the work to the public via any possible means, such as 

displaying, acting, broadcasting or data transmission networks. 

 (0) All forms of material exploitation of the work in general, including 

permissible commercial rental.  

Second: 

 The authors of artistic and literary works, their performers, composers and 

producers of sound recordings and broadcasting organizations shall enjoy their 

financial rights, as prescribed by the implementing regulations.’463F

464 

iv. Article 18 

‘Scope of Protection’ 

…… 

‘Provisions of this Law shall cover the following: 

 Second: Works of broadcasting organizations and of producers of sound 

recordings and performers.’464F

465 

 

464 ibid. Art. 9 
465 ibid. Art. 18 
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c. IMPLEMENTING REGULATIONS OF COPYRIGHT LAW  

i. Article 11 

‘Infringement Liability’ 

‘First: Any person who obtains an original copy of any intellectual work and 

exploits it by means of renting, adaptation or permitting others to copy or reproduce 

it or any other acts which affect or obstruct the author from exercising his rights 

shall be deemed to have infringed the Copyright.’465F

466 

…. 

ii. Article 13 

‘Infringement of Audio, Visual and Broadcasting Works’ 

‘Any use beyond that specified by the owner of audio, visual and broadcasting 

works shall be deemed an infringement of copyright, such as the following: 

(1 ) Communicating the work to the public without obtaining a prior license 

from the owners of the copyright, such as use of radio, music, video or satellite 

transmission in shops, restaurants, hotels, clubs, hospitals and other similar places 

where there are frequent visitors or gatherings. 

(2) Breaking of protective barriers for the purpose of presenting broadcasting 

materials through illegal means. 

(3) Reproduction of broadcast materials for the purpose of presentation, 

rental or sale. 

(4) Addition or removal of electronic chips of display equipment for the 

purpose of making it exceed its manufactured limits in order to infringe the rights 

of others.’466F

467 

 

466 ‘Implementing Regulations of Copyright Law, The Minister of Culture and Information’s Decision No. 
(1688/1) 10/04/1425H (29 May 2004)’ (n 382). Art.11 
467 ibid. Art. 13 
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4. CASE LAW  

a. DS512: Russia — Measures Concerning Traffic in Transit 

‘An emergency in international relations would, therefore, appear to refer 

generally to a situation of armed conflict, or of latent armed conflict, or of 

heightened tension or crisis, or of general instability engulfing or surrounding a 

state. 152 Such situations give rise to particular types of interests for the Member 

in question, i.e. defence or military interests, or maintenance of law and public 

order interests.’467F

468  

"Essential security interests", which is evidently a narrower concept than 

"security interests", may generally be understood to refer to those interests relating 

to the quintessential functions of the state, namely, the protection of its territory 

and its population from external threats, and the maintenance of law and public 

order internally.’468F

469  

‘The specific interests that are considered directly relevant to the protection 

of a state from such external or internal threats will depend on the particular 

situation and perceptions of the state in question, and can be expected to vary with 

changing circumstances. For these reasons, it is left, in general, to every Member 

to define what it considers to be its essential security interests.’469F

470  

‘However, this does not mean that a Member is free to elevate any concern 

to that of an "essential security interest". Rather, the discretion of a Member to 

designate particular concerns as "essential security interests" is limited by its 

obligation to interpret and apply Article XXI(b)(iii) of the GATT 1994 in good faith. 

The Panel recalls that the obligation of good faith is a general principle of law and 

a principle of general international law which underlies all treaties, as codified in 

Article 31(1) ("[a] treaty shall be interpreted in good faith …") and Article 26 

("every treaty … must be performed [by the parties] in good faith") of the Vienna 

Convention.’470F

471 

468 ‘Panel Report, Russia - Measures Concerning Traffic In Transit, 5 April 2019, WT/DS512/R’. para. 7.76 
469 ibid. para. 7.130 
470 ibid. para. 7.131 
471 ibid. para. 7.132 
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‘The obligation of good faith requires that Members not use the exceptions in 

Article XXI as a means to circumvent their obligations under the GATT 1994.’471F

472  

‘What qualifies as a sufficient level of articulation will depend on the 

emergency in international relations at issue. In particular, the Panel considers 

that the less characteristic is the "emergency in international relations" invoked by 

the Member, i.e. the further it is removed from armed conflict, or a situation of 

breakdown of law and public order (whether in the invoking Member or in its 

immediate surroundings), the less obvious are the defence or military interests, or 

maintenance of law and public order interests, that can be generally expected to 

arise. In such cases, a Member would need to articulate its essential security 

interests with greater specificity than would be required when the emergency in 

international relations involved, for example, armed conflict.’472F

473  

 

 

 

 

 

 

 

472 ibid. para. 7.133 
473 ibid. para. 7.135 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 96



V. BIBLIOGRAPHY 

1. BOOKS  

Daniel L Bethlehem and others, The Oxford Handbook of International Trade Law 

(Oxford University Press 2009). 

Mitsuo Matsushita and others, The World Trade Organization: Law, Practice, and 

Policy (Oxford University Press 2017). 

Joost HB Pauwelyn, Andrew Guzman and Jennifer A Hillman, International Trade Law 

(Wolters Kluwer Law & Business 2016) 

Narlikar A, The World Trade Organization: A Very Short Introduction (Oxford 

University Press 2005) 

Narlikar, Amrita, Martin Daunton, and Robert M. Stern, eds. The Oxford Handbook on 

the World Trade Organization. Oxford University Press, 2014. 

Organization WT, A Handbook on the WTO Dispute Settlement System (Cambridge 

University Press 2017) 

Dispute Settlement in the World Trade Organization: Practice and Procedure 

(Cambridge University Press 2004)  

Pauwelyn JHB, Guzman A and Hillman JA, International Trade Law (Wolters Kluwer 

Law & Business 2016) 

Thirlway H, The Sources of International Law (Oxford University Press 2019) 

d’Aspremont J, Besson S and Knuchel S, The Oxford Handbook of the Sources of 

International Law (Oxford University Press 2017) 

Carr EH, The Twenty Years Crisis 1919-1939 :: An Introduction to the Study of 

International Relations (Harper Torchbooks 1949) 

Bhala R, Dictionary of International Trade Law (LexisNexis 2012) 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 97



Alpa G, ‘General Principles of Law’ (1994) 1 Annual Survey of International and 

Comparative Law 1 

Herdegen M, Principles of International Economic Law (Oxford University Press 2016) 

Kennedy DLM and Southwick JD, The Political Economy of International Trade Law: 

Essays in Honor of Robert E. Hudec (Cambridge University Press 2002) 

Koul AK, Guide to the WTO and GATT: Economics, Law and Politics (Springer 2018) 

Krueger AO and Aturupane C, The WTO as an International Organization (University 

of Chicago Press 1998) 

Mitchell AD, Legal Principles in WTO Disputes (Cambridge University Press 2008) 

Sandwick JA, The Gulf Cooperation Council: Moderation And Stability In An 

Interdependent World (Routledge 2019) 

Kotuby CT and Sobota LA, General Principles of Law and International Due Process: 

Principles and Norms Applicable in Transnational Disputes (Oxford University Press 2017) 

Low L and Salazar LC, The Gulf Cooperation Council: A Rising Power and Lessons 

for ASEAN (Institute of Southeast Asian Studies 2011) 

Crouzet F, A History of the European Economy, 1000-2000: 1000 - 2000 (University 

of Virginia Press 2001) 

Daunton, Narlikar, Stern, The Oxford Handbook on The World Trade Organization 

(Oxford University Press 2012) 

Price D and AlDebasi A, The Development of Intellectual Property Regimes in the 

Arabian Gulf States: Infidels at the Gates (Routledge 2009) 

Ramazani RK and others, The Gulf Cooperation Council: Record and Analysis 

(University of Virginia Press 1988) 

Vaidhyanathan S, Intellectual Property: A Very Short Introduction (Oxford University 

Press 2017) 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 98



Zweiri M, Rahman MM and Kamal A, The 2017 Gulf Crisis: An Interdisciplinary 

Approach (Springer Nature 2020) 

Booysen, Hercules. Principles of International Trade Law as a monistic system. 

Interlegal cc, 2003. 

2. ARTICLES 

Akande D and Williams S, ‘International Adjudication on National Security Issues: 

What Role for the WTO’ (2002) 43 Virginia Journal of International Law 365 

Al Makhawi RA, ‘The Gulf Cooperation Council: A Study in Integration’ (phd, 

University of Salford 1990)  

Alford RP, ‘The Self-Judging WTO Security Exception’ (2011) 2011 Utah Law Review 

697 

Al-Naemi AS and others, ‘The Blockade Imposed Against Qatar: An Analytical Study 

of WTO Principles’ (2018) 2018 International Review of Law 

<https://journals.qu.edu.qa/index.php/IRL/article/view/766>  

Boklan D and Bahri A, ‘The First WTO’s Ruling on National Security Exception: 

Balancing Interests or Opening Pandora’s Box?’ (2020) 19 World Trade Review 123 

Foster CE, ‘Burden of Proof in International Courts and Tribunals’ (2010) 29 Australian 

Year Book of International Law 27 

Francois J, Van Meijl H and Van Tongeren F, ‘Trade Liberalization in the Doha 

Development Round’ (2005) 20 Economic Policy 350 

Hannah E, Scott J and Wilkinson R, ‘The WTO in Buenos Aires: The Outcome and Its 

Significance for the Future of the Multilateral Trading System’ (2018) 41 The World Economy 

2578 

Trade Organization’s Dispute Settlement System’ (2014) 117 West Virginia Law 

Review 831 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 99



Huang Y and Tian S, ‘Radical Trade Reform: From Industrial to Ecological 

Civilization’ (2020) 79 American Journal of Economics and Sociology 49 

Fergusson IF, ‘World Trade Organization Negotiations: The Doha Development 

Agenda’ 27 

Miller R, ‘Managing Regional Conflict: The Gulf Cooperation Council and the 

Embargo of Qatar’ (2019) 10 Global Policy 36 

Sharb ML, ‘Getting a Total Concept and Feel of Copyright Infringement Comment’ 

(1993) 64 University of Colorado Law Review 903 

Stewart RB and Sanchez Badin MR, ‘The World Trade Organization: Multiple 

Dimensions of Global Administrative Law’ (2011) 9 International Journal of Constitutional 

Law 556 

Stewart TP and Karpel AA, ‘Review of the Dispute Settlement Understanding: 

Operation of Panels Symposium: The First Five Years of the WTO: Part I: Review of the 

Dispute Settlement Understanding (DSU): Panel I B: Stage II - Operation of Panels’ (1999) 31 

Law and Policy in International Business 593 

Alan O Sykes, ‘Regulatory Protectionism and the Law of International Trade’ (1999) 

66 The University of Chicago Law Review 1. 

Matthews D, Globalising Intellectual Property Rights: The TRIPS Agreement (0 edn, 

Routledge 2003)  

Milton-Edwards B, ‘The Blockade on Qatar: Conflict Management Failings’ (2020) 55 

The International Spectator 34 

Naheem MA, ‘The Dramatic Rift and Crisis between Qatar and the Gulf Cooperation 

Council (GCC) of June 2017’ (2017) 14 International Journal of Disclosure and Governance 

265 

Palmeter D and Mavroidis PC, ‘The WTO Legal System: Sources of Law’ (1998) 92 

The American Journal of International Law 398 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 100



 Narlikar A and Tussie D, ‘The G20 at the Cancun Ministerial: Developing Countries 

and Their Evolving Coalitions in the WTO’ (2004) 27 The World Economy 947 

Parisi F and Ghei N, ‘The Role of Reciprocity in International Law’ (2003) 36 Cornell 

International Law Journal 93 

Post JD, ‘A Study in Meterological and Trade Cycle History: The Economic Crisis 

Following the Napoleonic Wars’ (1974) 34 The Journal of Economic History 315 

Price D, ‘Politics, Piracy and Punishment: Copyright Protection in the Arabian Gulf’ 

(2011) 14 The Journal of World Intellectual Property 276 

Voon T, ‘The Security Exception In WTO Law: Entering a New Era’ (2019) 113 AJIL 

Unbound 45 

Wagner M, ‘Regulatory Space in International Trade Law and International Investment 

Law’ (2014) 36 University of Pennsylvania Journal of International Law 1 

Wilkinson R, Hannah E and Scott J, ‘The Wto in Bali: What Mc9 Means for the Doha 

Development Agenda and Why It Matters’ (2014) 35 Third World Quarterly 1032 

Wolfe R, ‘Crossing the River by Feeling the Stones: Where the WTO Is Going after 

Seattle, Doha and Cancun’ (2004) 11 Review of International Political Economy 574 

Yarbrough BV and Yarbrough RM, ‘Cooperation in the Liberalization of International 

Trade: After Hegemony, What?’ (1987) 41 International Organization 1 

Van der Borght K, ‘The Review of the WTO Understanding on Dispute Settlement: 

Some Reflections on the Current Debate Critical Essays’ (1998) 14 American University of 

International Law Review 1223 

Zimmermann H, ‘Realist Power Europe? The EU in the Negotiations about China’s and 

Russia’s WTO Accession*’ (2007) 45 JCMS: Journal of Common Market Studies 813 

Venzke I, ‘Making General Exceptions: The Spell of Precedents in Developing Article 

XX GATT into Standards for Domestic Regulatory Policy’ in Armin von Bogdandy and Ingo 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 101



Venzke (eds), International Judicial Lawmaking: On Public Authority and Democratic 

Legitimation in Global Governance (Springer 2012)  

Sailer M and Roll S, Three Scenarios for the Qatar Crisis: Regime Change, Resolution 

or Cold War in the Gulf, vol 25/2017 (Stiftung Wissenschaft und Politik -SWP- Deutsches 

Institut für Internationale Politik und Sicherheit 2017) 

Finn WM Rania El Gamal, Tom, ‘Arab States Issue Ultimatum to Qatar: Close Jazeera, 

Curb Ties with Iran’ Reuters (23 June 2017)  

Heard-Bey F, ‘Conflict Resolution and Regional Co-Operation: The Role of the Gulf 

Co-Operation Council 1970–2002’ (2006) 42 Middle Eastern Studies 199 

Holliday, Jason L. "Development Through Trade Disputes: Building a Reputation Using 

the World Trade Organization's Dispute Settlement System." W. Va. L. Rev. 117 (2014): 831. 

Keohane, Robert O. "Reciprocity in international relations." International 

organization 40.1 (1986): 1-27. 

3. LAWS AND REGULATIONS 

‘Vienna Convention on the Law of Treaties, May 23, 1969 1155 U.N.T.S. 331; 8 I.L.M. 

679 (1969)’  

 ‘‘Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, 

Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 

299, 33 I.L.M. 1197 (1994)’. 

 , ‘Berne Convention for the Protection of Literary and Artistic Works, (September 9, 

1886) Revised at Paris July 24, 1971 25 U.S.T. 1341; 1161 U.N.T.S. 3’ 

 Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 

U.N.T.S. 299, 33 I.L.M. 1197 (1994)’ 

‘Anti-Cyber Crime Law Royal Decree No. M/17 8 Rabi 1 1428 / 26 March 2007’ 

‘Copyright Law Royal Decree No. M/41 2 Rajab, 1424 ,December 17, 1989’ 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 102



‘Copyright Law, Royal Decree No. M-41 of 2 Rajab, 1424, 30 August 2003’ 

‘First Riyadh Agreement , 2013’ 

‘Responsibility of States for Internationally Wrongful Acts, 2001,General Assembly 

Resolution 56/83 of 12 December 2001, and Corrected by Document A/56/49(Vol. I)/Corr.4. 

‘General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement 

Establishing the World Trade Organization, Annex 1A, 1867 U.N.T.S. 187, 33 I.L.M. 1153 

(1994)’ 

‘Understanding on Rules and Procedures Governing the Settlement of Disputes Art. 1, 

Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 2, 

1869 U.N.T.S. 401’ 

4. PUBLICATIONS 

Anderson K and Martin W, Agricultural Trade Reform and the Doha Development 

Agenda (World Bank Publications 2005) 

Barnard A and Kirkpatrick DD, ‘5 Arab Nations Move to Isolate Qatar, Putting the U.S. 

in a Bind (Published 2017)’ The New York Times (5 June 2017) 

<https://www.nytimes.com/2017/06/05/world/middleeast/qatar-saudi-arabia-egypt-bahrain-

united-arab-emirates.html>  

Gaver CD, ‘What Are the Riyadh Agreements?’ (EJIL: Talk!, 1 July 2020) 

<https://www.ejiltalk.org/what-are-the-riyadh-agreements/>  

Geping R, ‘The Law Applied by World Trade Organization Panels U.S.-China WTO 

Roundtable’ (2003) 17 Temple International & Comparative Law Journal 125 

‘How Is Qatar Coping with Its Economic Embargo?’ BBC News (10 January 2019) 

<https://www.bbc.com/news/business-46795696>  

‘Office of the United Nations High Commissioner for Human Rights, Technical Mission 

to the State of Qatar 17-24 November 2017, Report on the Impact of the Gulf Crisis on Human 

Rights, December 2017’ 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 103



‘Panel Report, CHINA – MEASURES AFFECTING THE PROTECTION AND 

ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS, 26 January 2009, 

WT/DS362/R’ 

‘Panel Report, Russia - Measures Concerning Traffic In Transit, 5 April 2019, 

WT/DS512/R’ 

‘Amnesty International Report 2017/18 – Saudi Arabia", 22 February 2018’ 

‘Appellate Body Report, UNITED STATES – SECTION 211 

OMNIBUSAPPROPRIATIONS ACT OF 1998, 2 January 2002, WT/DS176/AB/R’ 

Saudi Arabia –Measures Concerning The Protection of Intellectual Property Rights, (16 

June 2020) WT/DS567/R’ (2020)  

‘Implementing Regulations of Copyright Law, The Minister of Culture and 

Information’s Decision No. (1688/1) 10/04/1425H (29 May 2004)’ 

5. WEBSITES 

‘WTO | Dispute Settlement - Chronological List of Disputes Cases’ 

<https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm>  

‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO 

Dispute Settlement Case - Adoption of Panel Reports - Page 1’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s4p1_e.htm>  

‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO 

Dispute Settlement Case - Appellate Review - Page 1’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s5p1_e.htm>  

‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO 

Dispute Settlement Case - Appellate Review - Page 2’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s5p2_e.htm>  

‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO 

Dispute Settlement Case - Appellate Review - Page 3’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s5p3_e.htm>  

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 104



‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO 

Dispute Settlement Case - Consultations - Page 1’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s2p1_e.htm>  

‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO 

Dispute Settlement Case - The Panel Stage - Page 1’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s3p1_e.htm>  

‘WTO | Disputes - Dispute Settlement CBT - The Process - Stages in a Typical WTO 

Dispute Settlement Case - The Panel Stage - Page 4’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s3p4_e.htm>  

‘WTO | Disputes - Dispute Settlement CBT - WTO Bodies Involved in the Dispute 

Settlement Process - Panels - Page 1’ 

<https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c3s3p1_e.htm>  

‘WTO | General Council’ 

<https://www.wto.org/english/thewto_e/gcounc_e/gcounc_e.htm>  

‘WTO | Intellectual Property - Overview of TRIPS Agreement’ 

<https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm> 

‘WTO | Ministerial Conferences’ 

<https://www.wto.org/english/thewto_e/minist_e/minist_e.htm> 

‘WTO | Ministerial Conferences - Eleventh WTO Ministerial Conference - Buenos 

Aires’ <https://www.wto.org/english/thewto_e/minist_e/mc11_e/mc11_e.htm>  

‘WTO | Ministerial Conferences - Ministerial Declarations and Decisions’ 

<https://www.wto.org/english/thewto_e/minist_e/min_declaration_e.htm>  

‘WTO | Secretariat and Budget Overview’ 

<https://www.wto.org/english/thewto_e/secre_e/intro_e.htm>  

‘WTO | The Doha Round’ 

<https://www.wto.org/english/tratop_e/dda_e/dda_e.htm#:~:text=The%20Doha%20Round%2

0is%20the,barriers%20and%20revised%20trade%20rules>  

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 105



‘WTO | Understanding the WTO - A Unique Contribution’ 

<https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm>  

‘WTO | Understanding the WTO - The Uruguay Round’ 

<https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.htm>  

‘WTO | Understanding the WTO - Whose WTO Is It Anyway?’ 

<https://www.wto.org/english/thewto_e/whatis_e/tif_e/org1_e.htm>  

‘WTO | What Is the WTO?’ 

<https://www.wto.org/english/thewto_e/whatis_e/whatis_e.htm>  

‘GCC’s 2014 Crisis: Causes, Issues and Solutions’ 

<https://scholar.googleusercontent.com/scholar?q=cache:wAs57ckXdRwJ:scholar.google.co

m/+riyadh+agreement+history&hl=tr&as_sdt=0,5>  

‘General Commission for Audiovisual Media – ABU’ 

<https://www.abu.org.my/portfolio-item/general-commission-for-audiovisual-media/>  

‘BeIN MEDIA GROUP - A Global Leader in TV Production and Broadcast’ 

<https://www.beinmediagroup.com>  

‘Qatar Crisis: The Deep Diplomatic Tensions behind the Row’ BBC News (9 June 2017) 

<https://www.bbc.com/news/world-middle-east-40200927> 

‘Qatar Crisis: What You Need to Know’ BBC News (19 July 2017) 

<https://www.bbc.com/news/world-middle-east-40173757> 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 106


	I. INTERNATIONAL TRADE LAW
	1. HISTORY AND STRUCTURE OF THE CURRENT INTERNATIONAL TRADE REGIME
	2. SOURCES OF INTERNATIONAL TRADE LAW
	a. General Principles of Law
	b. International Treaties and Conventions
	c. International Customary Law
	d. Judical Decisions and Publications

	3.  RULES AND PRINCIPLES
	a. Reduction Of Tarriffs and Non-Tariff Barriers
	b. Non-Discrimination
	i. Most Favoured Nation Treatment
	ii. National Treatment

	c. Reciprocity
	d. Good Faith, Proportionality and Due Process
	e. Burden of Proof, Judicial Economy, and Terms of Reference

	4. EXCEPTIONS TO THE RULES OF INTERNATONAL TRADE
	a. General Exception
	b. Security Exceptions
	c. Safeguard Measures and Waivers
	d. Developing Countries: Special and Differential Treatment


	II. THE WORLD TRADE ORGANIZATION
	1. INTRODUCTION
	2. HISTORY AND DEVELOPMENT THROUGH THE YEARS
	a. The GATT Years
	b. The Uruguay Round and Marrakesh Agreement
	c. The Doha Round and Later Development

	3. FUNCTION AND STRUCTURE OF THE WTO
	a. The General Council
	b. The Ministerial Conference
	c. Dispute Settlement Body
	i. Dispute Settlement and Understanding (DSU) and the Dispute Settlement Mechanism
	ii. Consultations Stage
	iii. The Panel Procedure
	iv. The Effect of Panel Rulings, Enforcement and Retaliation

	d. The Appellate Body
	e. The Trade Policy Review Mechanism
	f. Committees


	III. THE CASE BEFORE THE PANEL
	1. INTRODUCTION
	a. Introduction to the Conflict and Background of the Diplomatic Tension
	b. Gulf Cooperation Council (GCC)
	c. Riyadh Agreements

	2. Intellectual Property Rights and Copyright Infringement
	a. The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
	b. Copyrights as One of the Intellectual Property Rights
	c. Copyright Protection in GCC States
	d. Copyright Protection in Saudi Arabia

	3. Facts and Timeline of the Dispute
	a. Severance of Diplomatic Relations
	b. Emergence of beoutQ
	c. Travel Restrictions and Anti-sympathy Measures
	d. Ministerial Approval Requirement

	4. CLAIMS
	a. Claims of Complainant
	b. Claims of Respondent

	5. CONCLUSION

	IV. APPLICABLE LAW
	1. AGREEMENTS AND REGULATIONS UNDER WTO
	a. UNDERSTANDING THE RULES AND PROCEDURES GOVERNING THE SETTLEMENT OF DISPUTES OR DISPUTE SETTLEMENT UNDERSTANDING (DSU)
	i. Article 3
	ii. Article 11

	b. GENERAL AGREEMENT ON TARRIFFS AND TRADE 1994
	i. Article XX
	ii. Article XXI

	c. AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS (TRIPS)
	i. Article 3
	ii. Article 4
	iii. Article 13
	iv. Article 41
	v. Article 42
	vi. Article 61
	vii. Article 73


	2. CONVENTIONS
	a. BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND ARTICTIC WORKS
	i. Article 9
	ii. Article 11
	iii. Article 11bis
	iv. Article 11ter

	b. VIENNA CONVENTION ON THE LAW OF TREATIES 1969
	i. Article 31

	c. RESPONSIBILITY OF STATES FOR INTERNATIONALLY WRONGFUL ACTS
	i. Article 4


	3. LAW AND REGULATIONS OF SAUDI ARABIA
	a. ANTI-CYBER CRIME LAW
	i. Article 6

	b. SAUDI ARABIA COPYRIGHT LAW
	i. Article 1
	ii. Article 2
	iii. Article 9
	iv. Article 18

	c. IMPLEMENTING REGULATIONS OF COPYRIGHT LAW
	i. Article 11
	ii. Article 13


	4. CASE LAW
	a. DS512: Russia — Measures Concerning Traffic in Transit


	V. BIBLIOGRAPHY
	1. BOOKS
	2. ARTICLES
	3. LAWS AND REGULATIONS
	4. PUBLICATIONS
	5. WEBSITES




