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LETTER OF THE SECRETARY-GENERAL
Cherished Guests,
My name is Faik Yetgin, and it is my utmost pleasure to welcome you all to the tenth
annual edition of Turkey’s premier moot court event, Model Courts of Justice. To
commemorate ten years of Model Courts of Justice, we have tailored this year’s event to
celebrate the achievements of international law and its development within the last century.
Building on the theme of “the Past, Present, and Future of International Law”, each Court
reflects a moment or movement in the progression of modern international law.
Perhaps no other milestone in international legal history has left a bigger mark in the
reality and collective consciousness of the billions living and the billions before than the
Nuremberg Trials. Never before had humanity witnessed atrocities on such a scale, and never
before had the international community come together as they did to bring the perpetrators to
justice. The prominence of this moment in history is only rivalled by its significance for the
development of international law, as it served as proof for shared values and a common human
conscience in a fragmented world, bringing international criminal law into existence.
Throughout the decade, international criminal law has been a favourite of the successive
teams of Model Courts of Justice, finding its place on the roster in some form almost every
single year. The idea to go back to its roots had long been in the making, and this moot court
rendition of the Nuremberg Trials was one that I and many others could previously only dream
of. It delights me that it was made a reality at the perfect point in time for its execution, as it
marks not only the 10th anniversary of Model Courts of Justice, but also the 75 years that have
passed since the moment that founded international criminal law as we know it.
I could not, and still cannot, think of a single person better fit for this gargantuan task and
the high expectations it entails than my former trainee made Under-Secretary-General, Ms Esra
Metin. While her truth to the person that she is makes her admirable as it is, her academic
prowess and unyielding righteousness made her the perfect pick. Esra, I thank you for your
perseverance, as I could not have hoped for a better outcome.
Sincerely,
Faik Yetgin
Secretary-General of Model Courts of Justice 2021

LETTER OF THE UNDER-SECRETARY-GENERAL
Distinguished Participants,
I would profoundly like to welcome you all to the 10th session of the Model Courts of
Justice. My name is Esra METİN, and I am a senior at Ankara University, Faculty of Law. It is
the greatest pleasure of mine to serve you as the Under-Secretary-General responsible for the
Nuremberg Military Tribunal.
This year, we are going to hop on a time machine and go back to 1946, facing the
consequences of unimaginable atrocities committed by the Nazis and bringing the perpetrators
to justice. Observing the legal, political, and military roots of the Second World War, the
Nuremberg Military Tribunal will deliver its judgment in the case of United States of America
v. Ulrich Greifelt, et al. The study guide in your hands will hopefully provide you with firsthand witness experience of unimaginable atrocities in recent history. On top of that, this
peculiar court of a landmark nature is prepared to reaffirm the requirement for a strong
international criminal justice system and to grasp an all-around approach to international
criminal law, eagerly waiting for its participants.
Before concluding my remarks on this essential work, I must applaud and thank each and
every member of the academic team for accomplishing the unrivalled academic standards of
this prestigious conference, even in the deck of a pandemic. I would especially like to express
my gratitude to Secretary-General Mr Faik YETGİN, who has given me the opportunity to be
a part of the Model Courts of Justice, for his great efforts. I would also like to thank our
Director-General Ms Simay DEMİR and her dedicated organization team for their diligence in
the rising of this one-of-a-kind conference.
Yours sincerely,
Esra METİN,
Under-Secretary-General for the Nuremberg Military Tribunals
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I. INTRODUCTION TO INTERNATIONAL CRIMINAL LAW
1. International Criminal Justice
The course of history cannot be recalled without its disagreements and conflicts. The
international community, therefore, has gradually endeavoured to ensure peace and security
among nations by establishing common principles of international law. 1 The commonality of
0F

norms, procedures, and processes in the world’s legal systems increased, thus reflecting the
shared values of mankind. International law appeared as the fruit of it all, governing the rights
and responsibilities of the States ever since. International criminal law, on the other hand, is
particularly concerned with grave violations of these common human values and their
punishment. The existence and evolution of international criminal law were inevitable, since
suppressing criminality and maintaining the world order is in the common interest of states. 2
1F

In 1975, Immanuel Kant wrote in his book ‘For Perpetual Peace’ that whichever violation
of a right committed in one state would be felt as such in any part of the world. 3 Even though
2F

these words seemed utopic at that time, judging by a number of recent historical events such as
the ethnic cleansing in Bosnia, the Rwandan genocide, and the widespread atrocities in many
African countries, he was proven right. 4 These atrocities, which deeply shock the common
3F

conscience of humanity, prompt an immediate international response in contrast to their earlier
counterparts, largely due to the rise of international criminal law and justice. 5
4F

International criminal justice has been a dream for many years; it owes its delay, or
incomplete success, so to say, to the issue of collective violence foremostly. The contrast
between collective and individual violence should be made clear in order to grasp that concept.
Essentially, individual violence is explained from a psychopathological perspective, considered
as mental illness or an irrational form of behaviour with a personal setback. 6 Collective
5F

violence, sometimes called ‘mass violence’, on the other hand, has a distinct paradigm. It
acquires a group with organizational skills in cohesion and solidarity, and a hierarchical
Robert Cryer, An Introduction to International Criminal Law And Procedure (3rd edn, Cambridge University
Press 2014) 1-17.
2
ibid.
3
Antonio Cassese, The Oxford Companion To International Criminal Justice (Oxford University Press 2009)
123-130.
4
Antonio Cassese, The Oxford Companion To International Criminal Justice (Oxford University Press 2009) 515.
5
ibid.
6
Antonio Cassese, The Oxford Companion To International Criminal Justice (Oxford University Press 2009) 515.
1
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structure that depends on maintaining the fragile harmony of the group carrying out the violent
acts. In most cases, the group exercises some form of social control over the other, attempting
to justify the grounds for the violation of justice and upholding some sense of moral propriety,
deeming their acts necessary, and resorting to justific ation mechanisms. Minorities are often
targeted because of their ideologies and/or ethnicities and are identified as enemies. Without
their presence, ‘popular mobilizations’ on scales resulting in such extremes as genocide or
annihilation would likely be unseen. 7
6F

Throughout history, the abovementioned grounds and causes of mass crimes showed no
signs of vanishing, peaking in the time surrounding World War II. Yet, individuals,
communities, and institutions tend to ignore and deny such dreadful events of brutality,
suppressing its reflection in their society. As the legal contours of the international community
strengthen under international law, it fortunately began to reflect a greater recognition for
commonly shared values in this age of globalization. Thus, it has gradually become
disadvantageous for governments to blatantly declare the superiority of their national interests
as triumphing over the interests of international criminal justice and the international
community. 8
7F

The present prosperity of this field derives from several factors, most notably the broad
embrace of human rights doctrines. The enforcement of respect for these rights resides in
prosecuting and punishing their offenders, and international criminal courts and similar bodies
serve a crucial role herein. Unlike the national courts that are usually frustrated to bring the
alleged perpetrators of atrocious breaches to trial, international courts have the capability to
provide a preeminent judiciary, their legitimacy rooted in the unity of states. Additionally, the
objective value of international judicial mechanisms is evident compared to domestic courts,
given their position as institutions designed to be duly constituted and impartial, holding a fair
legal process in accordance with international legal standards. 9
8F

Justice in itself is a moral imperative at the heart of the law and of human rights, both
originating in and building shared values and common rules among nations. 10 The normative
9F

ibid.
Antonio Cassese, The Oxford Companion To International Criminal Justice (Oxford University Press 2009)
131-142.
9
Antonio Cassese, The Oxford Companion To International Criminal Justice (Oxford University Press 2009) 123130.
10
Mark Findlay and Clare McLean, 'Emerging International Criminal Justice' (2007) 18 Current Issues Criminal
Justice 457.
7
8
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motivations behind international criminal justice, more so than other fields, can be viewed as
the genuine humanitarian response of mankind; functioning by providing justice for the victims,
establishing accountability for the individual perpetrators, facilitating the restoration of peace,
developing an accurate historical record, and deterring the perpetration of atrocities
elsewhere. 11
10 F

The hardships faced in the evolution of international criminal justice, as well as the
mistakes made in the various international investigatory and judicial bodies, are nevertheless
part of what is, in sum, a positive accumulation of such experience. In the last sentence of his
report to the US President on the Nuremberg Trials, Justice Robert Jackson stated: ‘I am
consoled by the fact that in proceedings of this novelty, errors and missteps may also be
instructive to the future’ His words evidence the consistent progress that international criminal
justice has been and will be making. 12
11F

2. History
a. Historical Review of International Criminal Law Before the WWII
Before the 20th century, it is not possible to mention international criminal justice as a field of
international law since there was no remarkable conduct regarding the matter. Montesquieu
once mentioned that ‘International law is founded on the principle that nations, in times of
peace, should do each other the greatest good, and in times of war, the least of harm possible
without harming their real interests.’ As can be inferred, both war and peace are inevitable
scenes for humanity. Thereby, the international community commenced establishing and
adopting rules and prosecuting war criminals; since the willingness of states to declare war has
never settled. 13
12 F

Although the enforcement of international criminal justice against the intention and physical
act of committing a crime increased in practice over the years, it was only after the 1900's that
the principles of international criminal law have legitimately achieved, and the corresponding
judicial mechanism emerged. 14 The international community owes the persistent yet belated
13F

ibid.
Antonio Cassese, The Oxford Companion To International Criminal Justice (Oxford University Press 2009)
131-142.
13
Beth Van Schaack and Ronald Slye, ‘A Concise History of International Criminal Law’ (2007) Santa Clara
University Legal Studies Research Paper 7.
14
Robert Cryer, An Introduction To International Criminal Law And Procedure (3rd edn, Cambridge University
Press 2014), 91-102.
11

12
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progression of the international criminal
judiciary to the unframed and convoluted
character

of

international

criminal

justice. 15
14F

Image I: The Trial of Peter von
Hagenbach. 16
15 F

The first recorded trial of an
individual

for

war

crimes

is

the

prosecution of Sir William Wallace by an
English court in 1305. Wallace was
executed for waging war against English
nationals, ‘sparing neither age nor sex,
monk nor nun.’ 17 The prosecution took
16F

place in a complete domestic court, with a
case devoid of any element of international nature save for his nationality. The judicial
proceedings of individuals who committed crimes that afflicted the international community
were far from any sense of international comprehension until the trial of a German commander,
Peter von Hagenbach, in 1474. He was charged with, convicted of, and executed for
manslaughter, rape, false testimony, and persecution of murder by a court consisting of 28
judges from the independent allied states of the Holy Roman Empire. 18
17 F

Prior to the codified sources of international humanitarian law and international criminal
law we now possess, several traditions implemented a humanitarian manner during wartime,
such as respecting cultural property, protecting civilians and medical personnel, and principles

Beth Van Schaack and Ronald Slye, ‘A Concise History of International Criminal Law’ (2007) Santa Clara
University Legal Studies Research Paper 7.
16
Berner und Spiezer Chronik / Diebold Schilling, 'Hagenbach On Trial' <https://enacademic.com/dic.nsf/enwiki/1990340> accessed 7 September 2021.
17
ibid.
18
Hilaire McCoubrey, 'War Crimes Jurisdiction and A Permanent International Criminal Court: Advantages And
Difficulties' (1998) 3 Journal of Armed Conflict and Security Law 9.
15
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of proportionality and precaution in attacks. 19 Modern international criminal law and
18 F

international humanitarian law are mainly derived from those traditions. 20
19F

By the 20th century, the international community began to concentrate on the need to
codify the laws of war. Concurrently, peace conferences were held in The Hague in 1899 and
1907, and Geneva in 1949, which led to the adoption of multiple conventions. 21 The Hague
20F

Conventions of 1899 and 1907 are considered to embody the rules of customary international
law. Of the thirteen conventions, twelve have entered into force. 22 The Hague concerned the
2 1F

means and methods of warfare, sought for the limitation of war, and to prohibit the use of certain
weapons produced to cause unnecessary pain. 23 With the adoption of the Hague, war crimes
22 F

have been codified and internationally accepted for the first time. 24 In comparison to the former
23F

developments in international humanitarian law, the content of the Hague Conventions is aimed
at states, not individuals. 25
24F

The international humanitarian rules of the present day are primarily founded on the four
Geneva Conventions of 1949, which were drafted on the heels of World War II as a response
to the inhumanities committed. The four Geneva Conventions substantially apply to
international armed conflicts. 26 They were developed to ensure certain protections for four
25F

groups of individuals that are not actively involved in combat: the wounded and the sick in the
field (Geneva Convention I), wounded and sick at sea (Geneva Convention II), prisoners of war
(Geneva Convention III), and civilians (Geneva Convention IV). 27
26 F

The 1907 Hague Regulations and the 1949 Geneva Conventions (and their additional
protocols) formed the basis for many of the crimes, making a great contribution to the
international community, which sought common rules. The provisions of the Hague and the
Geneva have come to be adopted as customary law; thus, they apply regardless of whether
ibid.
Claire Nielsen, 'From Nuremberg to the Hague: The Civilizing Mission of International Criminal Law' (2008)
14 Auckland University Law Review 81.
21
Robert Cryer, An Introduction to International Criminal Law And Procedure (3rd edn, Cambridge University
Press 2014), 221-241.
22
Peter Malanczuk and Michael Barton Akehurst, Akehurst's Modern Introduction To International Law (7th edn,
Routledge 1997), 9-32.
23
Robert Cryer, An Introduction to International Criminal Law And Procedure (3rd edn, Cambridge University
Press 2014), 221-241.
24
Beth Van Schaack and Ronald Slye, ‘A Concise History of International Criminal Law’ (2007) Santa Clara
University Legal Studies Research Paper 7.
25
ibid.
26
ibid.
27
Beth Van Schaack and Ronald Slye, ‘A Concise History of International Criminal Law’ (2007) Santa Clara
University Legal Studies Research Paper 7.
19
20
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parties to the conflicts have ratified those conventions. 28 The set of treaties derived from these
27F

regulations are nowadays referred to as ‘Geneva Law’ if it focuses on protecting civilians and
‘Hague Law’ if it regulates specific means and methods of warfare. That reveals the impact of
both the Hague and Geneva on international humanitarian law. 29 Likewise, their importance
2 8F

can be observed through the fact that most provisions of the Charter of the International Military
Tribunal and the Control Council Law No. 10 stemmed from the two conventions. 30
29F

Image II: The Versailles Peace Conference. 31
30F

While the legal basis for international criminal law grew in the form of international
humanitarian law, the establishment of an international criminal court is an idea that has
essentially developed after World War I. 32 Prior to that time, international law had not evolved
31 F

to the point where international offences were recognised as warranting the establishment of
international jurisdiction to try such violations. The end of the First World War brought about
a number of pivotal changes in the international legal system, reflecting the war experience. 33
32 F

Henry L. Stimson, 'The Nuremberg Trial: Landmark In Law' (1947) 25 Foreign Affairs 179.
Robert Cryer, An Introduction to International Criminal Law And Procedure (3rd edn, Cambridge University
Press 2014), 221-241.
30
Henry L. Stimson, 'The Nuremberg Trial: Landmark In Law' (1947) 25 Foreign Affairs 179.
31
Encyclopedia Britannica, Inc., 'The Versailles Peace Conference' <https://www.britannica.com/event/Treatyof-Versailles-1919> accessed 7 September 2021.
32
Robert Cryer, An Introduction To International Criminal Law And Procedure (3rd edn, Cambridge University
Press 2014), 221-241.
33
M. Cherif Bassiouni, 'From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a Permanent
International Criminal Court' (1997) 10 Harvard Human Rights Journal 11.
28
29
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Several articles of the Treaty of Versailles were invoked by the international community,
which sought the prosecution of war criminals after World War I. 34 For instance, Article 227
33 F

of the said treaty considered the creation of an ad hoc international criminal tribunal to prosecute
Kaiser Wilhelm II and several other war criminals for initiating the war. With the
implementation of Article 228, the prosecution of war criminals was internationally recognized
by other state parties for the first time. 35 Article 228 states:
34F

‘The German Government recognizes the right of the Allied and Associated
Powers to bring before military tribunals persons accused of having committed acts
in violation of the laws and customs of war. Such persons shall, if found guilty, be
sentenced to punishments laid down by law. This provision will apply
notwithstanding any proceedings or prosecution before a tribunal in Germany or
in the territory of her allies. The German Government shall hand over to the Allied
and Associated Powers…’ 36
35F

The Kaiser, however, sought refuge in the Netherlands and the Allies discussed a request
for his surrender through diplomatic channels. Presumably, there was no affirmative response
from the Netherlands, as the Allies never formally requested his extradition. Thus, there was
no formal judicial or administrative process that could be regarded as pertaining to international
criminal justice. 37
36F

In 1920, the Permanent Court of International Justice was established under the umbrella
of the League of Nations. From 1922 to 1940, the Court dealt with 29 contentious cases and
delivered 27 advisory opinions. The Court was short-lived and ceased to exist in 1946. Luckily,
however, its termination led to the establishment of a prominent but most importantly, a
permanent court, the International Court of Justice. 38
37F

Despite the founding of its first permanent institutions, the international legal system had
failed to prevent the outbreak of the Second World War, to constrain the aggression by Hitler,
and to stop the unspeakable atrocities committed by Nazi Germany throughout Europe. 39 In
38F

ibid.
ibid.
36
Treaty of Versailles [1919] (adopted 28 June 1919, entered into force 10 January 1920)
37
M. Cherif Bassiouni, 'From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a Permanent
International Criminal Court' (1997) 10 Harvard Human Rights Journal 11.
38
Manley O. Hudson, 'The Succession Of The International Court Of Justice To The Permanent Court Of
International Justice' (1957) 51 American Journal of International Law 569.
39
ibid.
34
35
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1943, Britain, the United States, and the Soviet Union published the ‘Declaration on German
Atrocities in Occupied Europe’, also known as the Moscow Declaration; to give full warning
to the Nazis that when the war ended, the intention of the Governments of Allies is to punish
those major war criminals by a joint decision. 40 That prearrangement led the Allies to create
39F

the International Military Tribunal and to authorize the United States on the establishment and
the prosecution of the Nuremberg Military Tribunals under Control Council Law No. 10. 41
40 F

Accordingly, after the Second World War, two functioning international criminal courts
were created to try the perpetrators of the war. The International Military Tribunal of
Nuremberg and the International Military Tribunal of Tokyo were the first and most successful
examples of international war crimes tribunals that gave effect to international accountability
for individual leaders and the international protection of individual civilians. 42
41F

The International Military Tribunal of Nuremberg is particularly important since the
foundation of the tribunal itself created a new institution of international law. 43 It is accepted
42F

as a legal landmark considering that the Charter of Nuremberg founded the modern conceptions
of aggression, crimes against peace, and, albeit indirectly, genocide. 44
43F

Kevin Jon Heller, The Nuremberg Military Tribunals And The Origins Of International Criminal Law (1st
edn, Oxford University Press 2011), 9-17.
41
Telford Taylor, The Anatomy Of The Nuremberg Trials: A Personal Memoir (1st edn, Alfred A Knopf, Inc
1992), 342-354.
42
Henry L. Stimson, 'The Nuremberg Trial: Landmark In Law' (1947) 25 Foreign Affairs, 179.
43
Makau Mutua, 'From Nuremberg to the Rwanda Tribunal: Justice or Retribution' (2000) 6 Buffalo Human Rights
Law Review 77.
44
Henry L. Stimson, 'The Nuremberg Trial: Landmark In Law' (1947) 25 Foreign Affairs, 179.
40
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Image III - View of the Palace of Justice in Nuremberg, where the International Military Tribunal trial of war
criminals was held. 45
44 F

The Nuremberg and Tokyo Trials prosecuted the German and Japanese leaders and lowerlevel war criminals for committing crimes against peace, war crimes, and crimes against
humanity. 46 Although the procedures of both of those tribunals were instituted with the
45 F

objective of providing trials, they were perceived as ‘victor’s justice’ by the international
community, according to some accounts. 47
46 F

b. The Progression of International Criminal Law After the IMT at Nuremberg
Many scholars accept the Nuremberg and Tokyo Tribunals as the beginning of modern
international criminal law as the composition of the international community had already started
to change immediately after the Second World War. 48 The developing international criminal
47F

justice system began to seek a permanent international court after said ad-hoc tribunals. 49 It
48F

was clearly recognized that the concept of international human rights had expanded to involve
the notion that the most serious violations of international law should be subject to the

United States Holocaust Memorial Museum, courtesy of John W. Mosenthal, 'View Of The Palace Of Justice
In Nuremberg' <https://collections.ushmm.org/search/catalog/pa1058494> accessed 7 September 2021.
45
46

Henry L. Stimson, 'The Nuremberg Trial: Landmark In Law' (1947) 25 Foreign Affairs, 179.

Peter Malanczuk and Michael Barton Akehurst, Akehurst's Modern Introduction To International Law (7th edn,
Routledge 1997), 9-32.
48
Karl Jaspers, 'Significance of the Nurnberg Trials for Germany and the World' (1947) 22 Notre Dame Lawyer
150.
49
Peter Malanczuk and Michael Barton Akehurst, Akehurst's Modern Introduction To International Law (7th
edn, Routledge 1997), 9-32.
47

© Copyright Model Courts of Justice 2021. All rights reserved.

13

Model Courts of Justice 2021

jurisdiction of an international criminal tribunal. 50 The United Nations, for instance,
49F

encouraged the development of an international criminal court through adopting the 1948
Convention on the Prevention and Punishment of the Crime of Genocide. 51
50 F

Fifty years after the end of World War II, an outrageous ethnic cleansing policy was being
conducted and implemented in a central European country. 52 The conflict between Serbia,
51 F

Croatia, and Bosnia (the former republics of Yugoslavia) was an international war that resulted
in the death of 140.000 people. 53 As a direct reaction to those systematic atrocities, the United
52 F

Nations established the International Criminal Tribunal for the Former Yugoslavia (ICTY) by
adopting Resolution 827 of the Security Council. 54
53F

The ICTY was created for the purpose of prosecuting four types of offences: grave
breaches of the 1949 Geneva Conventions, violations of the laws or customs of war, genocide,
and crimes against humanity. Article 7(I) of Resolution 827 also provides that a person who
‘planned, instigated, ordered, committed, or otherwise aided and abetted in the planning,
preparation or execution of a crime’ shall be individually responsible for the crime. 55
54 F

Not long after, in 1994, the historical conflict between two ethnic groups, the majority
Hutu and minority Tutsi tribes, led to the large-scale ethnic massacres of an estimated 200,000
to 1,000,000 Tutsis in Rwanda over a period of less than three months. 56 Similar to the
55F

establishment process of the ICTY, the International Criminal Tribunal for Rwanda (ICTR) was
created through Resolution 955 of the Security Council in November 1994. 57
56F

The ICTR was also created under the authority of Chapter VII of the UN Charter, which
specifies that the Security Council has the right to take action to maintain peace and security. 58
57F

However, as opposed to the atrocities in the former Yugoslavia, the genocide in Rwanda was a

Catherine Cissé, ‘The International Tribunals for the Former Yugoslavia and Rwanda: Some Elements of
Comparison’ (1997) 7 Transnational Law & Contemporary Problems 103.
51
William Schabas, The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda And Sierra
Leone (Cambridge University Press 2014), 172-184.
52
ibid.
53
Lilian A. Barria and Steven D. Roper, 'How Effective Are International Criminal Tribunals? An Analysis Of
The ICTY And The ICTR' (2005) 9 The International Journal of Human Rights 349.
54
William Schabas, The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda And Sierra
Leone (Cambridge University Press 2014), 172-184.
55
UNSC Res 827 (25 May 1993) UN Doc S/RES/827.
56
Catherine Cissé, ‘The International Tribunals for the Former Yugoslavia and Rwanda: Some Elements of
Comparison’ (1997) 7 Transnational Law & Contemporary Problems 103.
57
ibid.
58
ibid.
50
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domestic conflict between the two major tribes, and that difference between the tribunals
reflects the different nature of the genocides. 59
58 F

It is notable that both International Criminal Tribunals in Rwanda and the former
Yugoslavia are the very first to try genocide as a crime in itself. They also marked the first war
crimes trials since the war crimes tribunals of Nuremberg and Tokyo. 60 On the other hand,
5 9F

unlike the Nuremberg and Tokyo Tribunals, which were military courts established by the
victorious Allies as a part of a political agreement, the International Criminal Tribunals for the
Former Yugoslavia and Rwanda were non-military courts established by the Security Council
as subsidiary organs of the United Nations. 61 Even though all the above-mentioned tribunals
60F

were ad-hoc, their role as pioneers and precursors of a permanent court should not be
dismissed. 62
61F

After the aforementioned significant processes in the international criminal judiciary, the
international legislative community was ready and aware of the need to establish a permanent
international criminal court. 63 From 1995 to 1998, the United Nations General Assembly
62F

convened two committees to produce the ‘Draft Statute for the Establishment of an International
Criminal Court (ICC)’. 64 As the preparations of the draft statute were completed in 1998, the
63 F

six-week Rome Diplomatic Conference was held for the establishment of an International
Criminal Court. After contentious negotiations, 120 member states of the United Nations voted
in favour of the Treaty containing the Statute for an International Criminal Court, which is also
known as ‘the Rome Statute’. 65
64F

Thanks to the great efforts of the United Nations General Assembly and the International
Law Commission, the Rome Statute came into force on July 1st, 2002 and the International
Criminal Court was formally established and instantly began functioning. 66 The Rome Statute
65 F

Lilian A. Barria and Steven D. Roper, 'How Effective Are International Criminal Tribunals? An Analysis Of
The ICTY And The ICTR' (2005) 9 The International Journal of Human Rights 349.
60
William A. Schabas, The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda And Sierra
Leone (Cambridge University Press 2014), 172-184.
61
Jean-Marie Henckaerts, 'Study on customary international humanitarian law: A contribution to the
understanding and respect for the rule of law in armed conflict' (2005) 87 International Review Red Cross 175.
62
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defines and codifies three major crimes, and the jurisdiction of the ICC is limited solely to these
three crimes: genocide, crimes against humanity, and war crimes. 67 It has also been stated in
66 F

the Rome Statute that ‘unimaginable atrocities that deeply shock the conscience of humanity’
are the subject of crimes that are under the jurisdiction of the ICC, reflecting the paradigm of
international criminal justice that has gradually developed through two world wars. 68
67 F

With the establishment of the International Criminal Court, the international community
has finally met the significant need for a permanent international criminal court. 69 In contrast
68F

to the retroactive nature of the tribunals previously utilized to administer international criminal
justice, the Court was founded as a permanent institution to prosecute crimes after its
foundation, so as long as they fall within the bounds of its jurisdiction. 70 While the international
69 F

justice system might not necessarily stop future conflicts, it would at least vindicate the victims
of international crimes and remind future generations of the plight of victims and the misdeeds
of perpetrators. 71
70 F
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II. THE NUREMBERG MILITARY TRIBUNALS
1. Introduction
Subsequent to the completion of the trials of
major war criminals at the International Military
Tribunal in October 1946, the idea and need for
conducting a second round of trials arose since the
IMT was not capable of prosecuting most war
criminals. Some critical cases were left unhandled
due to the lack of time and the insufficiency of the
prosecution. 72 Furthermore, the London Charter that
71 F

established the IMT was set to expire in August
1946. It accordingly came to be a necessity to make
a law sanctioning the prosecution of major war
criminals other than those prosecuted by the IMT. 73
7 2F

Conclusively, with the guidance of the US, this
requirement had been met by the adoption of the
Control Council Law No. 10, titled ‘Punishment of

Image IV – Gustav Krupp von Bohlen und
Halbach

Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity’, which authorized
allied powers to try other war criminals. 74 75
73F

74F

The discussions of establishing a second tribunal began by virtue of a crucial war
criminal that had not been brought into the court. That significant person was one of the greatest
industrialists of Germany, Gustav Krupp. He had played a critical role in the Nazi conspiracy
to wage aggressive war, being the only German industrialist indicted by the IMT prosecutors. 76
75F

However, he was bedridden and senile, incapable of understanding the charges against him
during the judicial process. 77 The medical commission of the tribunal therefore supported the
76F

request of Krupp’s counsel, which constituted the deferral of the proceedings against him on
Kevin Jon Heller, The Nuremberg Military Tribunals And The Origins Of International Criminal Law (1st
edn, Oxford University Press 2011), 1-7.
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the grounds of his mental and physical condition. 78 On the other hand, if Krupps case were
77F

entirely severed, no representative of the German industry would stand trial at the IMT. The
Allies were fully aware that it would be interpreted as discrimination between defendants and
invoke adverse reactions among the international community regarding the effectiveness and
fairness of the tribunals, defeating the purpose of providing an apt legal process. 79
78 F

In order to prevent this undesirable scenario, the Allies filed briefs opposing the motion
of Krupp’s severance. 80 Those briefs argued if Gustav Krupp was unfit for trial, he should be
79 F

tried in absentia, as the London Charter permitted. The brief also suggested that, in the
alternative, the tribunal should replace Gustav with his son, Alfred Krupp, since he had played
a critical role in the company. Yet the primary and alternate judges of the United States favoured
the idea of prosecuting Alfred, while the other allies voted in favour of prosecuting Gustav.
Unfortunately, the arguments of the Allies fell on deaf ears. On 15 November 1945, the IMT
granted the motion of the counsel of Krupp ‘in accordance with justice’, found him unfit for
trial, and severed his case. 81
80F

Nevertheless, the tribunal did not completely rule out the possibility of a prosecution for
Gustav Krupp. Contrarily, it ordered ‘that the charges in the indictment against Gustav Krupp
von Bohlen shall be retained upon the docket of the tribunal for trial hereafter, if the physical
and mental condition of the defendant should permit’. 82 It can be understood as an obvious
81 F

reference to the possibility of a second trial. 83 In Article 14 of the London Charter, moreover,
82 F

it is defined as a right of any two Chief Prosecutors ‘to settle the final designation of major war
criminals to be tried by the Tribunal.’ 84
83 F

On 4 April 1946, the United Kingdom and France brought up the issue of a second IMT
at a meeting of the Committee of Chief Prosecutors. The Soviet Union underlined that they
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were interested in holding a second tribunal when the first is concluded. The response from the
United States was alike, and the US also noted that preparation must begin immediately if a
second tribunal was to be held. Instead of reaching a final decision, however, the Committee
decided to appoint a small working group to begin identifying potential defendants for the
second tribunal. 85
84 F

Preparations for trials began under the mandate of Control Council Law No. 10, which
stemmed from the London Charter and was signed by the Allies. Article II of Law No. 10 gave
the zonal trials jurisdiction over the crime of ‘membership in categories of a group or
organization declared criminal by the International Military Tribunal’. 86 In addition to that,
85 F

the London Charter clearly contemplated the possibility of holding multiple trials. Article 22 of
the said charter provided that ‘the first trial shall be held at Nuremberg, and any subsequent
trials shall be held at such places as the tribunal may decide’. In December 1946, the Medical
Trial and the Milch Trial took place under the control of the US while the IMT trial was still in
process. 87
86 F

Those trials did not rule out a second IMT; however, they sent a powerful message that
the United States is prepared to assume primary responsibility for the prosecution of highranking war criminals that the IMT had left unpunished. 88 The opening statement of Telford
87F

Taylor, the Chief of Counsel for War Crimes on the medical trial, underlined the significance
of those tribunals. 89
88F

Telford Taylor, Final Report To The Secretariat Of The Army On The Nuernberg War Crimes Trials Under
Control Council Law No.10 (US Government Printing Office 1949), 13-50.
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87
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edn, Oxford University Press 2011), 43-85.
88
ibid.
89
‘The charges against these defendants are brought in the name of the United States of America. They are being
tried by a court of American judges. The responsibilities thus imposed upon the representatives of the United
States, prosecutors and judges alike, are grave and unusual. They are owed not only to the victims, and to the
parents and children of the victims, that just punishment be imposed on the guilty, and not only to the defendants,
that they be accorded a fair hearing and decision. Such responsibilities are the ordinary burden of any tribunal.
Far wider are the duties which we must fulfil here. These larger obligations run to the peoples and races on whom
the scourge of these crimes was laid. (…) The mere punishment of the defendants, or even of thousands of others
equally guilty, can never redress the terrible injuries which the Nazis visited on these unfortunate peoples. For
them it is far more important that these incredible events be established by clear and public proof, so that no one
can ever doubt that they were fact and not fable, and that this Court, as the agent of the United States and as the
voice of humanity, stamp these acts, and the ideas which engendered them, as barbarous and criminal is our deep
obligation to all peoples of the world to show why and how these things happened. (…) These are the high purposes
which justify the establishment of extraordinary courts to hear and determine this case and others of comparable
importance. That is why the United States has constituted this Tribunal.’
85

© Copyright Model Courts of Justice 2021. All rights reserved.

19

Model Courts of Justice 2021

The issue of a second tribunal flared up again after the IMT delivered its judgment on 1
October 1946. The Allies realized that it is unfeasible for them to hold a four-power and fourlanguage international trial again since it is, indeed, the slowest and most costly method of
procedure. 90
89 F

Holding the subsequent tribunals was an international requirement, so the Allies sought
new solutions. 91 Twelve cases, as a consequence of the Chief Prosecutors’ meetings, were
90F

finally decided to be tried after the International Military Tribunal but without the participation
of Great Britain, France, and the Soviet Union. 92 The Allies were enthusiastic about a second
91F

trial, yet they were excluded from the jurisdiction of the Nuremberg Tribunals of their own
conduct due to their inability to bear the financial and judicial burden of a second international
military tribunal. 93 The United States assumed the responsibility and progressed with the
92F

subsequent proceedings against leading Nazi officials, generals, industrialists, and SS officers.
Although these subsequent trials were conducted in the name of the United States, they arguably
still are international trials since their legal basis, the Control Council Law No. 10, was adopted
by the Allies. 94
93 F

As stated above, the Control Council Law No. 10 stemmed from London Charter.
However, there are two significant differences between the two: ‘crimes against peace’ were
defined to include ‘invasions’ as well as ‘wars’, and the definition of ‘crimes against humanity’
omitted the wording relied on by the IMT. 95
94F

The procedural provisions of the Nuremberg Military Tribunals (NMT) were also drawn
from the London Charter, with some modifications derived from the experience under the IMT.

It was also decided that various principles of Anglo-American criminal procedure would be
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utilized. 96 According to these principles, parties could submit to the court solely the evidence
95F

supporting their own case, similar to the adversarial system adopted by common law
jurisdictions. The court itself does not participate in the investigations, straying from the
inquisitorial approach of continental legal tradition. The prosecuting authority must only prove
its own thesis of the case; they are not, for instance, interested in determining and arguing
circumstances exonerating the accused. 97 This contradicts the principles of the German code of
96 F

criminal procedure, which derives from Roman Law. 98
97 F

The legal procedure of Nuremberg, in brief, has its roots in both common law and
continental law. It is recognized that strict adherence to the rules of either legal system alone
would be against the international character of the proceedings. 99 The judicial proceedings were
9 8F

conducted only in English and German except, of course, when witnesses testified in other
languages. 100 It should also be noted that there is no relationship of ‘superior’ and ‘inferior’
99 F

between the IMT and the Law No. 10 tribunals (NMT). 101
100F

Unlike the IMT, the NMT involved the prosecution of lower-ranking Nazi war criminals
who would not be tried internationally as well. The defendants were to represent ‘all the
important segments of the Third Reich’. 102 The charges involved not only traditional war
101 F

crimes, but also crimes against peace, since the defendants ‘joined with German leaders in other
walks of life in assisting Hitler’s rise to power, waging aggressive war.’ 103
102 F

Contrary to the IMTs, the NMT trials focused far more explicitly on the crimes of atrocity
such as acts of extermination, systematic murder of civilian populations, and other crimes
against humanity. 104 The NMT program, by focusing on crimes of atrocity, went on to adopt a
103 F
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broader understanding of the sense and processes of genocide than did the IMT. 105 It can be
1 04F

said, by taking account of all the above-mentioned perspectives, that the NMT had a much
broader and more investigative approach to the prosecution of war criminals than the IMT. 106
105 F

The implementation of the Control Council Law no. 10 ensured that the mistakes made
during the IMT proceedings, such as the virtual absence of testimony from Jewish survivors,
the deficiency of prosecution to hear out victims at proceedings, and the eroded support for the
trial within victim communities not be repeated. 107 The NMT indictments, besides, possessed
106 F

detailed narratives of various aspects of the holocaust that IMT did not mention. 108 Robert
107F

Kempner, one of the chief deputies of Telford Taylor, referred to the trials as ‘the greatest
history seminar that would ever held’, a description that is eligible for the indictments and
courtroom proceedings. 109
108 F

The agenda of the NMTs pursued a variety of different goals, the most important of which
are accomplishing retributive justice, informing the international community and, more
importantly, the German people, participating in the development of international criminal law,
and contributing to the historical record. 110 When the time came for the delivery of the
109 F

judgment of the NMT, the abovementioned goals were expected to be reached. 111
110 F

2. Jurisdiction
The jurisdiction of the subsequent Nuremberg Tribunals withstands subject-matter
jurisdiction. It can be explained as the authority of a court to preside over particular types of
cases or to adjudicate the kind of controversy involved in a specific action. 112 113
111 F

112F
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Ordinance No. 7 provided the power of which the NMTs would ‘try and punish persons
charged with offenses recognized as crimes in Article II of Control Council Law No. 10.’ Article
II appointed four types of crimes: crimes against peace, war crimes, crimes against humanity,
and membership in a criminal organization. 114 The above-mentioned crimes were articulated
113F

similarly to the provisions of law under the London Charter. However, on minor but significant
points, the four crimes differed from the Charter. 115 It should be noted that the law on crimes
11 4F

against humanity and peace was defined by the Allies with the actions of the Nazis in mind and
the charter itself was essentially a product of ex post facto legislation. 116
115F

a. Crimes Against Peace
In 1928, The Kellogg-Briand Pact entered into force. The aforementioned international
treaty was binding on about 60 states, including Germany and Japan. It, most importantly,
banned ‘the initiation of war as an instrument of national policy’ 117 The drafting of the crimes
11 6F

against peace, thereby, developed from that perspective in both the London Charter and Control
Council Law No. 10. 118 The Charter provided for the prosecution of those who directed or
1 17F

participated in a war of aggression against other nations in violation of treaties and the
principles of international law. 119 Article II(1)(a) of Law No. 10 recognized each of the
118 F

following acts as a crime against peace:
‘Initiation of invasions of other countries and wars of aggression in violation
of international laws and treaties, including but not limited to planning,
preparation, initiation or waging a war of aggression, or a war of violation of
international treaties, agreements or assurances, or participation in a common
plan or conspiracy for the accomplishment of any of the foregoing.’ 120
1 19F
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The specification of crimes against peace in Law No. 10 differed from the London Charter
in two respects. 121 First, the Charter limited the modes of participation in crimes against peace
120 F

solely to planning, preparing, initiating, and waging. In contrast, Law No. 10 widened the frame
of the acts that constitute crimes against peace by appending the phrase including but not
limited to to the provisions of the Charter. 122 Second, unlike the London Charter, which solely
121 F

criminalized the wars of aggression, Law No. 10 criminalized both wars of aggression and
‘invasions’ That difference resulted in the NMTs taking a much broader grasp on crimes against
peace than the IMT. 123 Due to the lack of legal specificity with respect to the prohibition against
122 F

the initiation or resort to war, the count of crimes against peace was the most complicated to
construct. 124 Hence, Law No. 10 made clear that aggressive wars and invasions are different
123 F

kinds of attacks but did not specify what differentiated them. 125
124 F

The term aggressive wars can be interpreted as declaring war for territorial gain and
subjugation. To achieve that goal, governments often exercise a general policy of aggression
and domination over other peoples.

126
125F

At the IMT judgment, war of aggression is defined as a

‘supreme international crime’ with the following words:
‘War is essentially an evil thing. Its consequences are not confined to the
belligerent states alone, but affect the whole world. To initiate a war of aggression,
therefore, is not only an international crime; it is the supreme international crime
differing only from other war crimes in that it contains within itself the accumulated
evil of the whole.’ 127
126 F

In the existence of a war or an armed conflict, the questions arise whether in every
international armed conflict aggression and defence are the strict opposites of each other; and
whether the State which is not the provoker can always be acting in a state of self-defence, and
whether the acts which do not constitute aggression are always acts of self-defence. 128 129 These
127 F

128F
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arguments regarding war of aggression in the original sense are considered a juridical element
rather than a fact. Furthermore, it is up to the court to determine whether they apply. 130
1 29F

The idea that crimes against peace could only be committed by defendants who had the
authority to influence Nazi policy originated with the NMTs. Even though the London Charter
imposed a leadership requirement on such crimes, it merely prohibited participating in them. 131
130F

They also never mentioned or referenced state liability for leadership crimes under the counts
of crimes against peace. 132
131 F

The leadership requirement can be questioned in three aspects of ‘shape or influence’.
First, whether the ability of the defendant to shape or influence policy can simply be inferred
solely from his position in the Nazi hierarchy. Second, whether the ability of the defendant to
shape or influence policy signifies essentiality since some defendants were sufficiently
powerful that they could be convicted of any crime against peace in which they knowingly
participated. Third, whether a defendant had to actually influence Nazi policy in order to satisfy
the leadership requirement; that is to say, whether the mere ability to influence policy is enough
for the criminality of crimes against peace. 133
132 F

Both the IMT and the NMT adopted knowledge as the actus reus and mens rea of crimes
against peace. 134 In addition to qualifying as a leader, a defendant also had to satisfy the actus
133 F

reus of crimes against peace by substantially participating in the planning, preparing, initiating,
or waging an aggressive war or an invasion. 135 A defendant could be convicted of planning,
134 F

preparing, initiating, or waging an aggressive war only if he was acting purposely, knowingly,
recklessly, and negligently. The mental state of the defendant must meet those requirements
and fulfil the mens rea element of crimes against peace. 136
135 F

Regrettably, the IMT judgment treated only the attacks of Nazis only on Poland,
Yugoslavia, Greece, Denmark, Norway, Belgium, the Netherlands, Luxemburg, the Soviet
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Union, and the United States as wars of aggression. 137 The attacks that were committed against
136F

the United Kingdom and France were omitted, despite embodying the crime of aggression.
Their non-adjudication by the IMT left an immense workload for the NMT to handle. 138
137 F

Image V - The extent of Nazi Germany’s spread across Europe by 1942. 139
138F

The IMT also addressed the ‘invasion’ of Austria and the ‘seizure’ of Czechoslovakia. 140
139F

The aggression towards Austria and Czechoslovakia, however, were counted as aggressive
actions and not aggressive wars since, in both these cases, the Nazi leaders had reached their goal
without the use of armed force. 141 That distinction had significant legal consequences and no
140F

defendant, therefore, was ever convicted for participating in the attacks on Austria or
Czechoslovakia. 142 In order to redress the unjust consequences of leaving criminals unpunished,
141F

taw No. 10 criminalized invasions as well as wars of aggression by considering invasions under
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the roof of crimes against peace. The newborn tribunals, the NMTs, accordingly took a very
different approach to the attacks on Austria and Czechoslovakia. 143
142 F

b. War Crimes
The Hague Convention of 1907 and the Geneva Convention of 1929 are the primary
sources from which the IMT and NMT derived ‘the laws and customs of war’. 144 A war crime
1 43F

can be defined as a serious violation of international humanitarian law in an armed conflict. It
gives rise to individual criminal responsibility under international law. Unlike crimes against
humanity, war crimes do not require a widespread or systematic commission. As a matter of
fact, a single isolated act can embody the criminality of a war crime. 145 Article II(1)(a) of Law
14 4F

No. 10 recognized the following acts as war crimes:
‘Atrocities or offenses against persons or property constituting violations of
the laws or customs of war, including but not limited to, murder, ill treatment or
deportation to slave labour or for any other purpose, of civilian population from
occupied territory, murder or ill treatment of prisoners of war or persons on the
seas, killing of hostages, plunder of public or private property, wanton destruction
of cities, towns or villages, or devastation not justified by military necessity.’ 146
145F

The IMT defendants argued that none of the conventions applied to them since Germany
was not a party to the Hague and had denounced adherence to the Geneva. 147 In spite of these
146 F

objections, the IMT held that the Hague and Geneva Conventions were binding without
exceptions, considering that they were in substance an expression of international law as
accepted by the civilized nations of the world. 148 The general applicability of the conventions
1 47F

was challenged once again at the NMT, as the defendants and scopes of their actions were not
unlike. 149
148F

In order to constitute a war crime, the conduct under scrutiny must affect ‘protected
persons or objects’. Protected persons include civilians, prisoners of war and combatants who
ibid.
ibid.
145
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Press 2019), 268-308.
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are no longer able to fight because they are sick, wounded or shipwrecked. 150 Article 3 of the
149F

Geneva Convention protects ‘persons no longer taking active part in hostilities, including
members of armed forces who have laid down their arms and those placed hors de combat by
sickness, wounds, detention or other cause’ 151 152
15 0F

151F

Traditionally, war crimes law did not apply in non-international armed conflicts; ergo,
the essential element for any war crime was the presence of an armed conflict that warrants
international interest and brings on international jurisdiction over the criminals. 153 If the
152F

invasion did not result in warfare, it would be evaluated as the criminality of crimes against
peace; and if the invasion results in warfare, then the tribunals have to determine whether it
developed into a belligerent occupation. 154 Additionally, the Hague and Geneva Conventions
153 F

do not apply the criminality of war crimes unless an invasion resulted in actual armed conflict.
It would rather be evaluated as the criminality of crimes against peace. 155
15 4F

The legal concept of a war crime focuses on the objective existence of the criminal act
itself; hence, it disregards the denial of the state of war from one or both of the parties. 156 The
155F

concept of armed conflict is not limited to the application of force between armed forces. It
besides includes the invasion that encounters no resistance, aerial bombing, or an unauthorized
border crossing by armed forces. 157 The state of armed conflict does not end with each separate
1 56F

statement of ceasefire; rather, it continues until the ‘general close of military operations’ 158
157 F

In contradiction to the IMT, the NMT paid significant attention to the crimes against
prisoners of war since it contains one of the elements of war crimes.

159
158 F

Crimes against prisoners

of war can be observed in three headings: murder, mistreatment and use in the war effort.
Convention (IV) Relative to the Protection of Civilian Persons in Time of War (Geneva Convention of
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Murder is an obvious crime that requires no discussion, however, mistreatment and its role in
the war effort is not as simple. 160
159F

The use of prisoners in the war effort is discussed in both the Hague and Geneva. Article
6 of the Hague Regulations provides that the labour of prisoners of war ‘shall have no
connection with the operations of war.’ 161 Article 31 of the Geneva Convention, by contrast,
16 0F

brings that the prisoners of war labour ’shall have no direct connection with the operations of
the war.’ 162 Even though the direct and non -direct phrases cause controversy, it is apparent
161 F

that using prisoners of war in any war-related work such as loading ammunition, mine-clearing,
and manning anti-aircraft guns is inherently dangerous. 163 Nevertheless, as a result of
16 2F

overarching governmental policy, the Nazis used the prisoners in the production of armaments
and violated the regulations of the Hague and Geneva. 164 Whether these acts of the Nazis
1 63F

constituted war crimes was discussed extensively in the tribunals.
The mistreatment of prisoners of war can be appraised in two categories: inhumane and
dangerous conditions of work and the unfair trials of the accused prisoners of war. 165 Both the
164 F

Hague Regulations and the Geneva Conventions prohibit such mistreatment by requiring that
the prisoners of war shall be ‘humanely treated.’ 166 It is articulated in Geneva that the prisoners
16 5F

can not be given unhealthy or dangerous work. 167 Article 9 of the Geneva Convention
166F

proscribes the dangerous conditions of work by regulating that the prisoners of war ‘cannot be
sent to areas where they would be exposed to the fire of the fighting zone.’ 168 Additionally, if
1 67F

an enemy is captured and then suspected or charged with violation of rules of war, the enemy
has the right to be tried under those international rules of war. They should be tried by fair trials
of the state in which they are detained. Unlawful and biased trials also constitute war crimes. 169
16 8F
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The concept of ‘just war’ found its place in international criminal law when the KelloggBriand Pact, to which Germany is a party, was adopted in 1929.

170
169F

The recognition and

regulation of the principles of Jus Ad Bellum and Jus In Bello, which are mentioned by the Pact,
brought significant conceptual innovations vis-à-vis legal thinking of the 19th century. The pact
prohibited the resort to an aggressive war by postulating that all conflicts shall be fought
humanely, irrespective of the cause of armed violence. 171 The aforementioned principles are
170 F

derived from the related but partly distinct rationale or foundations of the process of
peacemaking. 172 Jus Ad Bellum is the set of rules regulating the conduct of states and non-state
171 F

actors to use military or armed force in international relations. 173 Jus In Bello provides
172F

principles for the governing process of conflict termination, including capitulations and
armistices. 174 The fundamental principle of Jus In Bello is found in Article 22 of the Hague
173 F

Convention of 1907, which states that ‘the right of belligerents to adopt means of injuring the
enemy is not unlimited’. 175
174 F

The decision of waging war in an aggressive manner is subject to prosecution as a crime

against peace. On the other hand, the use of inhumane tactics during war is subject to
prosecution as a war crime. 176 Violations of said principles are punishable under customary
175F

international law and international legal instruments. 177 The tribunals historically took it upon
176F

themselves to determine whether waging war was justified (jus ad bellum) and whether the
tactics employed in war were moral (jus in bello). 178
17 7F

c. Crimes Against Humanity
Unlike war crimes and genocide, crimes against humanity are not originated from an
international convention. Instead, the principles of crimes against humanity are a product of
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customary international law. 179 Crimes against humanity are originally established,
178 F

respectively, in Article 6(c) and Article 5(c) of the Charters of the International Military
Tribunal at Nuremberg and International Military Tribunal for the Far East. Crimes Against
Humanity, as issued in the Charter of Nuremberg, did not extend nor apply to non-state
actors. 180 It is also respected as a type of criminality under Control Council Law No. 10. 181
179 F

180F

Article II(1)(c) of Law No. 10 recognized the following acts as crimes against humanity:
‘Atrocities and offenses, including but not limited to murder, extermination,
enslavement, deportation, imprisonment, torture, rape, or other inhumane acts
committed against any civilian population, or persecutions on political, racial or
religious grounds whether or not in violation of the domestic laws of the country
where perpetrated.’ 182
1 81F

A crime against humanity involves certain inhumane acts such as murder, torture, rape,
sexual slavery, and persecution in a certain context: they must be a part of a widespread or
systematic attack directed against a civilian population. 183 Any individual who commits one or
182F

more inhumane acts within a broader context is liable for crimes against humanity. It is not
required for the individual to be a leader or creator of the broader campaign. 184
183F

In contrast to the crimes against peace and war crimes, crimes against humanity are
committal during wartime and peacetime. 185 In particular, there are two substantial differences
18 4F

between Article II(1)(b), which arranges the war crimes, and Article II(1)(c). 186 Firstly, the
1 85F

article concerning war crimes applies solely to the crimes against ‘the civilian population from
occupied territory’, whereas, in Article II(1)(c), which recognized the crimes against humanity,
it applies to ‘any civilian population’. 187 Notably, Article II(1)(c) has a broader scope regarding
186F
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the protection of civilians since it remarks that crimes against humanity can also be committed
outside of the occupied territory. 188 It also should be noted that both the Articles of Law No.
187 F

10 restricted the scope of ‘murder-type’ crimes against humanity solely to acts committed
against civilians. 189 Crimes against prisoners of war, soldiers, and officials are not considered
188 F

under the criminality of crimes against humanity. 190
1 89F

Three categories of crimes against humanity can be addressed by the tribunals: Firstly,
atrocities and persecutions committed in occupied territory that also qualified as war crimes;
secondly, wartime atrocities and persecutions committed outside of occupied territory; and
thirdly, atrocities and persecutions committed before the war. 191
190 F

The IMT decided that war crimes ‘committed on a vast scale’ in occupied territory also
constituted crimes against humanity. 192 Although large-scale war crimes are qualified crimes
191 F

against humanity, it is controversial whether they must also contain to be committed
systematically under a government policy in order to constitute criminality. 193 The IMT has not
1 92F

brought that distinction as an issue. Therefore, the differentiation and whether the action
subjected to the crimes against humanity can be prosecuted were left to the NMTs to decide. 194
193F

The matter of where the crime was committed is a consideration in the difference between
war crimes and crimes against humanity. If the crime was committed against civilians in an
occupied territory, it would constitute a war crime. However, if the crime was committed
against the own nationals of the country in question or the nationals of other countries that it
has not occupied, it would be considered crimes against humanity. 195 As for the judgment of
194 F

Germans for crimes against humanity, the wartime atrocities and persecutions committed
against two groups of civilians outside of an occupied territory were treated as crimes against
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humanity: civilians in countries that were not belligerently occupied by Germany, and civilians
who live in Germany. 196
19 5F

The atrocities and persecutions that were committed before the war, as underlined in
Article II(1)(c) of Law No. 10, also violated international law and constituted crimes against
humanity. 197 The criminal act can be conducted by governmental institutions, politically
196 F

mobilized groups, and informal militias; however, it usually occurs as organized persecution
and slaughter of people under ones own political control.

198
19 7F

The policy of persecution,

repression and murder of civilians in Germany before the war of 1939 was most brutally
performed against Jews, communists, and other undesirables to the Nazi regime on racial,
religious, or political grounds. The acts of Aryanization committed between January 1936 and
April 1945, for example, were considered crimes against humanity within the IMT
judgements. 199
19 8F
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III. The Case: United States of America v. Ulrich Greifelt, et al.
1. Defendants
a. Ulrich Greifelt
The defendant Ulrich Heinrich Emil Richard
Greifelt was born in 1986 as the son of a Pharmacist
in Berlin. His career in the armed forces began in
1914 when he joined the German army to fight in
the Great War, now known as the First World War.
After reaching the highest lieutenant officer rank in
the armed forces of Germany, he retired and began
working as an economist at a joint-stock company
based in Berlin. However, he was dismissed from
the job because of the economic collapse of
Germany. 200
19 9F

In 1933, after Hitler acceded to power,
Greifelt joined the NSDAP and the SS. He took on

Image VI - Ulrich Greifelt

many duties and worked in several positions as an SS member until the beginning of the Second
World War.
A decree issued by Hitler on 7 October 1939, appointing Himmler, states, in part:
"Pursuant to my directions the Reich Leader SS is called upon:
"1. to bring back those German citizens and racial Germans abroad who are
eligible for permanent return into the Reich.
2. to eliminate the harmful influence of such alien parts of the population as
constitute a danger to the Reich and the German community.
3. to create new German colonies by resettlement, and especially by the
resettlement of German citizens and racial Germans coming back from abroad."

'Mug Shot Of Ulrich Greifelt For Rusha Trial In Nuremberg' <https://photos.yadvashem.org/photodetails.html?language=en&item_id=31425&ind=10> accessed 6 November 2020.
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Himmler lost no time in promulgating measures to be applied in effectuating the
Germanization program. He entrusted knowledge of this directive to only a very select group
of people, including the defendant Greifelt. In 1939, he was appointed by Reichsführer-SS
Heinrich Himmler as the Chief of Staff of RKFDV (Reichskommissar für die Festigung
Deutschen Volkstums; Reich Commissioner for the Consolidation of Germandom). Himmler
had directed Greifelt the responsibility of carrying out tasks connected with the Germanization
program by a decree, in part:
"1. By the Fuehrer decree, dated 7 October 1939, I have been appointed Reich
Commissioner for Strengthening of Germanism.
"2. For the direction and promulgation of general orders and directives and
for the execution of certain tasks which can only be dealt with centrally, I establish
the office of the Reich Commissioner. I have placed SS Oberfuehrer Greifelt in
charge.
"3. I wish to mention particularly some of these tasks as well as the
institutions and agencies which are charged with the solution and execution of these
tasks.
a. VoMi and Foreign Organizations bring in the Germans and ethnic
Germans.
b. Reich Health leader and RuSHA examine all Germans from the Reich and
abroad in the new areas in town and country.
c. The Security Police in cooperation with the chief of the Civil
Administration establishes and takes care of foreign elements dangerous to the
German Folkdom."
Rapidly climbing the career ladder, he reached the rank of SS-Obergruppenführer (lit.
Upper Group Leader, a high-ranking general position in SS) and General der Polizei (General
of the Police) in 1994.
As the Chief of the Main Staff Office and deputy to Himmler, Greifelt was one of the
main driving forces in the entire Germanization program, executed each and every order. Being
one of the major war criminals who took a great part in the aggression of Hitler and the
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commission of unspeakable atrocities, Greifelt was arrested in May 1945, by the end of the
Second World War. The Allies established the International Military Tribunal in Nuremberg to
try and punish the perpetrators of war, however, Greifelt only confronted the law one year later
through the newly established Nuremberg Military Tribunals (NMTs).
Being the Obergruppenführer in SS, General of Police, and Chief of the Main Staff Office
and Amtsgruppe B (RKFDV), defendant Ulrich Greifelt is responsible for the kidnapping of
alien children; hampering the reproduction of enemy nationals; forced evacuations and
resettlement of populations; forced Germanization of enemy nationals; the utilisation of enemy
nationals as slave labour; and the plunder of public and private property.
b. Max Sollmann
The defendant Max Sollmann was born in
Bayreuth, Germany, in 1904. 201 After finishing
200 F

school

in

Munich,

Sollmann

completed

an

apprenticeship at the Bischoff Graphic Art Institute
and then worked in arts and crafts companies. After
the First World War, he volunteered to work in
‘Freikorps Epp’ and ‘the Bund Oberland’, the two
separate voluntary military associations established
in the early years of the Weimar Republic.
In 1921, Sollmann joined the NSDA. Taking
part as one of the youngest participants in Hitler’s
coup, he was awarded the ‘Blood Order’ in
November 1923. Between 1929 and 1934, he stayed

Image VII - Max Sollmann

in Colombia as a businessman owning several department stores. When Sollmann returned to
Germany, he re-joined the NSDAP in 1937 and became a member of the SS in 1937 with the
rank of the SS-Unternehmensführer (the lowest officer rank in SS). Within three years, in 1940,
he rose to the SS-Standartenführer (a standard leader/colonel, according to the Nazi
paramilitary ranking).
After the outbreak of the Second World War, Sollmann was appointed as the Reich
Commissioner for the Consolidation of German Ethnicity. Working as a consultant and special
'Mug Shot Of Max Sollmann For Rusha Trial In Nuremberg' <https://photos.yadvashem.org/photodetails.html?language=en&item_id=36913&ind=14> accessed 6 November 2020.
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representative for economic inquiries of Germany were also among his duties. In 1940, by the
Reichsführer-SS Heinrich Himmler, Sollmann was commissioned to carry out an audit in
Lebensborn, a programme designed to increase the German population. After few months of
this assignment, Sollmann became the chief of Lebensborn. In 1942, he was appointed as the
head of the personal staff of Himmler as a return to his success in previous missions.
Being the Standartenfuehrer (Colonel) in the SS and the head of Lebensborn, defendant
Max Sollmann is responsible for three specifications, namely, the kidnapping of alien children,
taking away infants of Eastern workers, and the plunder of public and private property.
2. Facts of the Case
1. Between September 1939 and April 1945, atrocities and offences were carried out as
part of a systematic program of genocide against civilian populations, including German
civilians, nationals of other countries, and prisoners of war. These were accomplished,
directly or indirectly, through the campaign put forth by four institutions: the Main
Staff Office of the Reich Commissioner for the Strengthening of Germanism
(Reichskommissariat für die Festigung deutschen Volkstums, commonly known as the
‘RKFDV’), the Repatriation Office for Ethnic Germans (Volksdeutsche Mittelstelle,
commonly known as ‘VoMi’), the SS Main Race and Settlement Office (Rasse und
Siedlungshauptamt, commonly known as ‘RuSHA’), and with the Well of Life Society
(commonly known as ‘Lebensborn’).
2. The Main Staff Office (RKFDV) was the directing head of the Germanization
program, coordinating the activities of the other organizations. Before the end of the
war, the activities of the Main Staff Office was involved in and responsible, among
other things, for bringing ‘ethnic Germans’ into Germany, for evacuating non-Germans
from desirable areas in foreign lands, and for establishing new settlements of Germans
and ‘ethnic Germans’ in such areas. These activities involved the transfer of
populations, Germanization of citizens of other countries, deportation of Eastern
workers, deportation to slave labour of members of other countries eligible for
Germanization, kidnapping of so-called ‘racially valuable’ children for Germanization,
participation in the performance of abortions on Eastern workers, murder, and plunder
of property.
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Image VIII – A sign posted above a doorway to the offices of the Reichskommissar in Lodz. 202
201F

According to an ordinance issued by Himmler on 28 November 1941:
"The task of the Staff Main Office comprises the whole planning of settlement
and development in Germany and in the territories under German supremacy as
well as the realization of that planning. It includes also the cultural and
administrative planning and the propaganda for the idea of settlement. The Staff
Main Office is thus in charge of all questions of allocation of German people for
settlement in Germany and in territories under German supremacy including all
questions of an administrative and economic character connected with settlement.
"As far as economic questions arise in connection with resettlement the Staff
Main Office deals with them."
As the chief of the Staff Main Office, defendant Greifelt was responsible before anyone
else for the execution of such orders.
3. The Office for Repatriation of Ethnic Germans (VoMi) came into existence prior
to the commencement of the war, and after Himmler's appointment, it became a
cooperating office to RKFDV.
VoMi was responsible, among other things, for the selection of ‘ethnic Germans’, their
evacuation from their native country, their transportation into ‘VoMi camps’, their
care in these camps, including temporary employment as well as ideological training,
United States Holocaust Memorial Museum, courtesy of Robert Abrams, 'A Sign Posted Above A Doorway
To The Offices Of The Reichskommissar In Lodz. Photograph | Photograph Number: 65736 '
<https://collections.ushmm.org/search/catalog/pa1144768> accessed 7 September 2021.
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and their indoctrination after final employment or resettlement. Personal effects and
real estate that belongs to concentration camp inmates were plundered by VoMi and
made available for the use of resettlers.

From left to right respectively,
Image IX - Children marching in a Tradesmen Day parade 203
202F

Image X – Hitler’s Youth meeting 204
203F

Image XI – The Vomi Office In Lodz, Poland 205
204F

As stated in an ordinance issued by Himmler on 28 November 1941:
"The VoMi carries out the whole ethnical work for the Strengthening of
Germanism in Germany and in the territories under German supremacy. This work
includes also the accomplishment of measures for the reception of persons and of
foreign nationals considered fit for Germanization (German Ethnical Register 3
and 4) into the German racial community.

Encyclopedia Britannica, 'Children In A Nazi-Era Parade'
<https://www.britannica.com/topic/Volksgemeinschaft/images-videos#/media/1/632308/243666> accessed 7
September 2021.
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Encyclopedia Britannica, 'Hitler Youth Meeting'
<https://www.britannica.com/topic/fascism/Volksgemeinschaft#/media/1/202210/250418> accessed 7
September 2021.
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"Under its supervision is placed the evacuation within the framework of
eventual resettlement of ethnical Germans from their former homes and the whole
administration and care of the camps."
VoMi also played a leading part in the compulsory conscription of enemy nationals into
the Armed Forces, Waffen-SS, Police, and similar organizations. In addition, it
participated in the compulsory Germanization of ‘ethnic Germans’ and people of
German descent, in the forcing into slave labour of individuals considered eligible for
Germanization, and in the kidnapping of foreign children.
4. The SS Main Race and Settlement Office (RuSHA) was responsible, among other
things, for racial examinations. These racial examinations were carried out by RuS
leaders (Rasse und Siedlungs-Führer) or their staff members, called racial examiners
(Eignungsprüfer), in connection with: cases where sexual intercourse between workers
and prisoners of war of the Eastern nations and Germans had occurred, pregnancy of
Eastern workers, children born to Eastern workers, classification of people of German
descent, selection of enemy nationals; particularly Poles and Slovenes, for slave labour
and Germanization, kidnapping of children eligible for Germanization, transfers of
populations, and persecution and extermination of Jews.
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From left to right respectively,
Image XII - Fifteen-year-old Maria Dolezalova is sworn in as a prosecution witness at the RuSHA Trial.
Dolezalova was one of the children kidnapped by the Germans after they destroyed the town of Lidice,
Czechoslovakia. 206
205F

Image XIII - Propaganda slide entitled ‘Nordic heads [faces] from all periods and countries’, produced by Der
Reichsfuehrer SS, der Chef des Rasse-und Siedlungshauptamtes (RuSHA) 207
206 F

As to RuSHA, the ordinance provided:
"The RuSHA is an advisory and executive office for all questions of racial
selection. It has to handle the examination of the racial Germans who are to be
resettled in Germany as well as the examination of the settlers in the East coming
from Germany. The RuSHA also has to carry out the racial selection of the groups
of foreign nationals with regard to the fitness for Germanization of single families
and persons and the racial examination for marriages with foreign nationals."

United States Holocaust Memorial Museum, courtesy of Hedwig Wachenheimer Epstein, 'Fifteen-Year-Old
Maria Dolezalova Is Sworn In As A Prosecution Witness At The Rusha Trial'
<https://collections.ushmm.org/search/catalog/pa1036686> accessed 7 September 2021.
207
United States Holocaust Memorial Museum, courtesy of Library of Congress, 'Propaganda Slide Entitled
"Nordic Heads [Faces] From All Periods And Countries." Photograph | Photograph Number: 49816'
<https://collections.ushmm.org/search/catalog/pa1141744> accessed 7 September 2021.
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5. The Lebensborn Society, which existed long before the war, was a welfare institution
serving primarily as a maternity home. From the beginning, it cared for mothers, both
married and unmarried, and children, both legitimate and illegitimate. During Second
World War, thousands of children were unquestionably kidnapped by other agencies or
organisations and brought into Germany; however, only a small percentage of the total
number ever found their way into Lebensborn. Lebensborn is suspected to be involved
in the kidnapping since it cooperated with the organizations kidnapping the children.
However, Lebensborn made no practice of selecting and examining these children as
racially valuable or not valuable. The selection and examination of foreign children
were handled by other related organisations.

Image XVI - Exterior And Interior Views Of A Lebensborn Home 208
207F

Image XV - German Propaganda Picture Showing Young German Children Sitting Around A Table And Eating
A Meal 209
208F

Image XVI - Women Learn How To Take Care Of An Infant 210
209F

United States Holocaust Memorial Museum, courtesy of G. Howard Tellier, 'Exterior And Interior Views Of
A Lebensborn Home.' <https://collections.ushmm.org/search/catalog/pa1146879> accessed 7 September 2021.
209
United States Holocaust Memorial Museum, courtesy of G. Howard Tellier, 'German Propaganda Picture
Showing Young German Children Sitting Around A Table And Eating A Meal. Photograph | Photograph
Number: 62926' <https://collections.ushmm.org/search/catalog/pa1146878> accessed 7 September 2021.
210
United States Holocaust Memorial Museum, 'Women Learn How To Take Care Of An Infant At A Special
School For Teaching Cooking And Childcare To The Wives Of German Political Leaders In Berlin. Photograph |
208
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In fact, the majority of these children in any way connected with Lebensborn were
orphans of ethnic Germans. Lebensborn sought to avoid taking into its homes children
who had family ties and went to great lengths to conduct extensive investigations where
the records were inadequate to establish the identity of a child and whether it had family
ties. When it was discovered that the child had a living parent, Lebensborn did not
proceed with an adoption, as in the case of orphans, but simply allowed the child to be
placed in a German home after an investigation of the German family for the purpose
of determining the good character of the family and the suitability of the family to care
for and raise the child.
Among other organizations operating in Germany that were connected with the
kidnapping of alien children, Lebensborn was the one organization to adequately
provide for the children placed in its care. Regardless of their ethnicity, the children
were given the best of care, never ill-treated, and their legal interests were protected.
Lebensborn was responsible, among other things, for the kidnapping of foreign children
for the purpose of Germanization.
Sollmann was the managing director of Lebensborn.
6. The RKFDV Main Staff Office, VoMi, RuSHA, and Lebensborn were inter-related in
their operations, purposes, and functions. Each organization had certain well-defined
tasks, which after 1939 were modified or expanded as the recent war progressed. The
common object of said institutions was to strengthen the German nation and the socalled ‘Aryan’ race at the expense of other nations and groups by imposing Nazi and
German characteristics upon the selected individuals (such imposition being hereinafter
called ‘Germanization’), and by the suppression and extermination of ‘undesirable’
racial elements. The one primary purpose of these organizations is derived from the
ideology and program of Hitler, which may be summed up in one phrase: The two-fold
objective of weakening and eventually destroying other nations while at the same time
strengthening Germany, territorially and biologically, at the expense of conquered
nations.
7. This program was carried out in part by the sections underneath:

Photograph Number: 64459' <https://collections.ushmm.org/search/catalog/pa1154484> accessed 7 September
2021.
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a. Kidnapping of Alien Children
8. An extensive plan of kidnapping racially valuable alien children was instituted with two
purposes: weakening enemy nations and increasing the population of Germany. It was
also used as a method of retaliation and intimidation in occupied countries. During the
war years, numerous Czech, Polish, Yugoslav, and Norwegian children who lived in
occupied territories or concentration camps were taken from their parents or guardians,
classified accordingly with their ‘racial value’. Also included in this program were the
illegitimate children of non-German mothers, fathered by members of the German
armed forces in the occupied countries. The children considered to be ‘racially valuable’
were selected for Germanization and placed in foster homes or designated children's
homes. In carrying out this program, numerous birth certificates were falsified, and
German names were given to those children selected for Germanization.
9. As being the heads of the organizations which were cooperating with Lebensborn on
the kidnapping of alien children, the defendant Greifelt and the defendant Sollmann may
be related to this offence.

Image XVII - Many of the Lebensborn children seized by the Nazis in Poland did not pass SS racial screening.
They were not returned to their parents. 211
210F

b. Forced Abortions
10. All known cases of pregnancy among deported Eastern slave workers were detected and
submitted to RuSHA. Examinations were conducted of the racial characteristics of the
expectant mother and father. In the majority of instances, where the racial examinations

CAF Photo Archive, Warsaw., 'Lebensborn Children Seized By The Nazis In Poland'
<https://histclo.com/essay/war/ww2/leb/leb-occpol.html> accessed 7 September 2021.
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yielded negative results showing that the expected child was not of ‘racial value’, the
Eastern women workers were induced or forced to undergo abortions. If the expected
child was found to be of ‘racial value’, it was taken shortly after birth. The fate of the
children who were allowed to be born was shown in a letter from Himmler’s office to
RuSHa:
‘The reception into the care of the NSV or of Lebensborn of the child of
good racial stock will necessitate in most cases its separation from the mother
who remains at her working place. Particularly for this reason the reception
into that care of the child of good racial stock is only possible with the mother’s
consent. She has to be made to consent to it through interpretations by the
caretaking office which set forth the advantages but not the ends of this
procedure.’

Image XVIII - An investigator shows the fetus of a prisoner who was pregnant when she died 212
211F

11. Another method applied was to prevent the birth of children by women of the Eastern
occupied territories, Poland and the U.S.S.R. Abortions were prescribed wherever
pregnancy had occurred as a result of sexual intercourse between members of the Nazi
and local women in occupied territories. These instructions were issued by Himmler
through a directive in March 1943:

United States Holocaust Memorial Museum, courtesy of John Cunnington, 'An Investigator Shows The Fetus
Of A Prisoner Who Was Pregnant When She Died' <https://collections.ushmm.org/search/catalog/pa1046184>
accessed 7 September 2021.
212
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‘Where pregnancy is caused by sexual intercourse between a member of the
SS or the Police and a non-German woman, residing in the occupied Eastern
territories, an interruption of pregnancy is to be carried out positively by the
competent physician of the SS or the Police, unless that woman is of good stock,
which is to be ascertained in advance in every case.’
12. As the chief of RKFDV, the directing head of the Germanization program, which
coordinates the activities of the other organizations, the defendant Greifelt is related to
this offence.
c. Infants Taken Away from Eastern Worker Families
13. Cases of pregnancy among workers were often not discovered until it was too late for
an abortion to be performed or until the child was actually born. To handle this
undesirable situation, racial examinations were conducted in occupied territories by
RuSHa. After the examinations of the expectant mother and father were carried out, the
child who was determined as ‘racially valuable’ was taken immediately after birth by
the Lebensborn for the purpose of Germanization. Numerous children who were found
not ‘racially valuable’ or so-called ‘impure’ for Germanization were taken from their
families and placed in designated collection centres, completely segregated from
German and other children. This process was under the guidance of Lebensborn. A
confidential report made to Himmler disclosed the treatment to which such ‘impure’
infants were subjected:
‘I found that all of the babies located in this home were undernourished. As I
was told by SS-Oberfuehrer Langoth only 1/2 liter milk and 11/2 cubes of sugar per
baby per day are furnished to the home on the basis of a decision of the Land Food
Office. With this ration the babies must perish from undernourishment in a few
months...’
‘There exists only one way or the other. Either one does not wish that these
children remain alive-then one should not let them starve to death slowly and take
away so many liters of milk from the general food supply; there are means by which
this can be accomplished without torture and pain. Or one intends to raise these
children in order to utilise them later on as labour. In this case they must be fed in
such a manner that they will be fully usable as workers…’

© Copyright Model Courts of Justice 2021. All rights reserved.

46

Model Courts of Justice 2021

From left to right respectively,
Image XIX - Pledging a baby to the Nazi party. 213
212F

Image XX - Wives of high ranking party members chosen by Lebensborn for maternity care. 214
213F

14. The desired results of both the two systematic programs of forced abortions and
kidnapping of infants were to keep the women available as slave labour, and ultimately
to reduce the populations of the Eastern nations and the enemy nations.
The following instructions, given in a Decree of the SS on 27 July 1943, proves this
purpose:
‘After giving birth the foreign working women have to resume work as soon
as possible according to the instructions of the Plenipotentiary for the assignment
of labor…’
15. The defendant Sollmann is related to this offence as being the head of Lebensborn.
d. Hampering Reproduction of Enemy Nationals
16. To further weaken enemy nations, both restrictive and prohibitive measures were taken
to discourage marriages and reproduction of enemy nationals. The overarching aim and
natural result of these measures were to impede procreation among nationals of Eastern
countries. In some cases, the couples about to get married were separated from each
other and sent to concentration camps as a punishment.
Bundesarchiv, 'Taufzeremonie Im Lebensborn-Entbindungsheim Der SS In Steinhöring' <http://www.dorstenunterm-hakenkreuz.de/2012/05/28/ss-verein-lebensborn-ledige-mutter-mussten-den-strikten-zuchtkriterien-derss-entsprechen-friedrich-m-dorstener-lebensborn-kind-schamt-sich-seiner-geburt/> accessed 7 September 2021.
214
Bundesarchiv, 'Schwester In Einem Lebensborn-Heim' <http://www.dorsten-untermhakenkreuz.de/2012/05/28/ss-verein-lebensborn-ledige-mutter-mussten-den-strikten-zuchtkriterien-der-ssentsprechen-friedrich-m-dorstener-lebensborn-kind-schamt-sich-seiner-geburt/> accessed 7 September 2021.
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17. The defendant Greifelt and the defendant Sollmann may seem related to this offence as
they made great contributions to the Germanization Program by governing the
institutions that operate for the said purpose.
e. Punishment for Sexual Intercourse with Germans
18. To prevent the birth of children by women of the Eastern occupied territories, Poland
and the U.S.S.R., abortions were prescribed wherever pregnancy had occurred as a
result of sexual intercourse between the members of the Nazi and the local women in
occupying territories. These instructions were issued by Himmler in March 1943:
‘Where pregnancy is caused by sexual intercourse between a member of the
SS or the Police and a non-German woman, residing in the occupied Eastern
territories, an interruption of pregnancy is to be carried out positively by the
competent physician of the SS or the Police, unless that woman is of good stock,
which is to be ascertained in advance in every case.’
19. The Reich Main Security Office (RuSHA), which was the top Gestapo Office,
promulgated decrees which provided that if a foreigner had sexual intercourse with a
German woman, he should be arrested and examined by a racial examiner of RuSHa.
The fate of the arrestee depended entirely on RuSHA’s findings. Those considered to
be racially inferior were subject to ‘special treatment’, that is, to be given the death
penalty or sentenced to seclusion in a concentration camp. Those found to be racially
valuable were subject to Germanization. The ‘Special treatment’ was prescribed in the
following terms in decrees and orders:
‘Special treatment is hanging’ . . .
‘Sexual intercourse is forbidden to the manpower of the original Soviet
Russian territory.’
‘For every case of sexual intercourse with German countrymen or women,
special treatment is to be requested for male manpower from the original Soviet
Russian territory, transfer to a concentration camp for female manpower.’
‘When exercising sexual intercourse with other foreign workers, the conduct
of the manpower from the original Soviet Russian territory is to be punished as a
severe violation of discipline with transfer to a concentration camp.’
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‘The intercourse between other foreign workers employed in the Reich and
the manpower from the original Soviet Russian territory also brings great dangers
to be dealt with by the security police, therefore, it should also be fought with
measures against the foreign workers…’

Image XXI - Execution by hanging of Jews from Lviv.

215
214F

20. The organisation RuSHA took an operative part in the carrying out of the programme.
In pursuance of this racial policy, workers from occupied countries in Germany and all
non-Germans were subjected to drastic measures involving their personal security and
their lives. The above-mentioned groups who had sexual intercourse with Germans were
examined by the racial examiners of RuSHA. In both cases, those who were found to
be not ‘racially desirable’ were imprisoned in concentration camps or executed. Those
found ‘racially valuable’ were Germanized.
21. The defendant Greifelt and the defendant Sollmann are associated with the abovementioned organizations.
f. Forced Evacuation and Resettlement of Populations
22. In occupied territories, enemy populations were forcibly evacuated from their homes
and transferred either to other occupied territories, or to the Government General, the
United States Holocaust Memorial Museum, courtesy of Herman Lewinter, 'Execution By Hanging Of Jews
From Lvov. Photograph | Photograph Number: 78730' <https://collections.ushmm.org/search/catalog/pa10147>
accessed 7 September 2021.
215
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Nazi occupation zone established after the invasion of Poland, or to Germany for slave
labour. They were replaced by Germans and ‘ethnic Germans’. The latter were
systematically collected in foreign countries, either occupied or under German
domination, brought to camps and then transferred to the occupied area from which the
native population had been removed.

Image XXII - Women and children who have been selected for deportation, photographed through the wire fence
of the central prison during the "Gehsperre" action in the Lodz ghetto. 216
215F

23. Before resettlers were transferred to their final destination, they were racially and
politically examined by the Staff of the Immigration Center at Lodz. A subdivision was
made within the populations. Three categories of cases were established to classify the
enemy population: ‘O’ cases, ‘A’ cases, and ‘S’ cases. ‘O’ cases comprised of those
who were found ‘racially valuable’ and politically reliable. ‘A’ cases comprised of those
who were found less politically reliable but ‘racially valuable’. ‘S’ cases comprised of
those who were found to be of alien blood and not ‘racially valuable’. Generally, ‘O’
cases were transferred from their country of origin to the Eastern territories incorporated
to the Reich; it is assumed that they would speed up Germanization of these territories.
As being less reliable, ‘A’ cases were transferred to Germany proper in order to be more

United States Holocaust Memorial Museum, courtesy of Arie Ben Menachem, 'Women And Children Who
Have Been Selected For Deportation, Are Photographed Through The Wire Fence Of The Central Prison, During
The "Gehsperre" Action In The Lodz Ghetto. Photograph | Photograph Number: 30742'
<https://collections.ushmm.org/search/catalog/pa1119964> accessed 7 September 2021.
216
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easily absorbed. The remainder, ‘S’ cases, were either evacuated to the Government
General of Poland or else confined in concentration camps and/or used as slave labour.
g. Forced Germanization of Enemy Nationals
24. After the outbreak of the war, large numbers of nationals of other countries who were
considered to be ethnic Germans or of German descent were classified and registered in
the four DVL (German Peoples' List) Groups. These four DVL Groups may be broadly
characterized as follows:
-

Group I - ‘ethnic Germans’ who were actively pro-German before the occupation;

-

Group II - ‘ethnic Germans’ who had been known as such before the occupation;

-

Group III - persons allegedly of German descent who could easily be Germanized and
members of minority Slavic groups which were considered to have Germanic
affiliations;

-

Group IV - persons allegedly of some German descent who were actively anti-German.

25. Persons in Groups I and II were given full German citizenship, while persons in Groups
III and IV received German citizenship subject to revocation. One of the main purposes
of this procedure was to procure men for induction into the Armed Forces, the WaffenSS, the Police, and similar organizations, and, thus, to force them to fight against the
countries to which they owed allegiance.
26. Persons classified in DVL Groups III and IV were subjected to extraordinary limitations
of their economic and civil rights. Individuals who refused to file an application for
Germanization under this procedure were placed in concentration camps, their children
taken away, and their property confiscated. Individuals who are not included as a
member of these groups were executed.
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Image XXIII - Ethnic German recruits to the German Army from Posen swear allegiance to the Fuehrer. 217
216F

27. One way in which this was implemented can be illustrated by a directive issued by
Greifelt regarding the resettlement of the Yugoslav population from Slovenia:
‘The Slovenian intelligentsia will be submitted to a racial examination. The
racially valuable elements (groups I and II) will not be evacuated to Serbia but will
be transferred to Germany proper to be Germanized.’
‘The above change does not affect the ordinance to the effect that a sharp
selection will be made from among the native population of Southern Corinthia and
that the undesirable population must be evacuated in accordance with existing
directives.’
28. The program was operated by coercion with the constant use of intimidation, deceit, or
mere force. Most of those affected were obliged to pass through the German People’s
List procedure and then leave their native territory. By January 1944, almost 3 million
Poles had been forced to register under the List procedure, and hundreds of thousands
had been deported to the Government General or to the Reich as slave labour. A
corresponding number of resettlers were transferred from their countries and resettled
on the Polish property left behind by those evacuated. All these forcible transfers of
populations were carried out in the most inhumane conditions. Shortly after Poland was

United States Holocaust Memorial Museum, courtesy of Debra Gierach, 'Ethnic German Recruits To The
German Army From Posen Swear Allegiance To The Fuehrer. Photograph | Photograph Number: 95886'
<https://collections.ushmm.org/search/catalog/pa1121380> accessed 7 September 2021.
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conquered, the German Commander-in-Chief in the East made the following
descriptions of the existing state of affairs in a draft report:
‘The resettlement scheme is causing particular and steadily increasing alarm
in the country. It is quite obvious that the starving population, struggling for its
very existence, can regard the wholly destitute masses of evacuees, who were torn
from their homes overnight, as it were, naked and hungry, and who are begging
shelter from them, only with the greatest anxiety. It is only too understandable that
these feelings are intensified to immense hatred by the numerous children starved
to death on each transport and the train loads of people frozen to death . . .’

Image XXIV - SD officers questioning the ethnic German (Volksdeutsche) inhabitants of a Polish town. 218
217F

29. Himmler himself, in a speech to Party comrades, acknowledged that during evacuations,
people froze to death on transport trains in the East, but he said: ‘I imagine that we have
to be ruthless in our settlement, for these provinces must become Germanic, blond
provinces of Germany.’
30. The defendant Greifelt is related to this offence as the Obergrüppenführer of SS who is
responsible for implementing the orders of Himmler.

United States Holocaust Memorial Museum, courtesy of Jacob Igra, '[Probably, SD Officers Questioning The
Ethnic German (Volksdeutsche) Inhabitants Of A Polish Town.] Photograph | Photograph Number: 19365'
<https://collections.ushmm.org/search/catalog/pa1066397> accessed 7 September 2021.
218
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h. Slave Labour
31. In addition to the DVL program, selected foreign nationals without any German
ancestry were sent to Germany as slave labour and for possible future Germanization.
Most of them were employed in agriculture, industry and as domestic help. Those who
refused to submit to slave, labour or Germanization were placed in concentration camps.
Slave labour also included the use of young girls as domestic workers in German
households. In a decree of 9th October 1941, Himmler ordered as follows:
‘One of the greatest calamities is at present the shortage of female
domestic help, especially in families with many children.’
32. The defendant Greifelt has executed the orders of Himmler; therefore, he is related to
this offence.

XXV - The corpses of slave labourers shot by the SS in the vicinity of Hirzenhain. 219
218F

i. Conscription of Non-Germans
33. The racial policy of the Nazis was carried out also by forcibly drafting nationals of
occupied or dominated countries who were not of German descent into the German
armed forces. Tens of thousands of such foreign nationals, after having been registered
in the German People’s List procedure, were compelled to join the Armed Forces,
United States Holocaust Memorial Museum, courtesy of National Archives and Records Administration,
College Park, 'The Corpses Of Slave Laborers Shot By The SS In The Vicinity Of Hirzenhain. Photograph |
Photograph Number: 77150' <https://collections.ushmm.org/search/catalog/pa1084349> accessed 7 September
2021.
219
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Waffen-SS, Police, and similar organizations. This conscription was done by VoMi, in
close cooperation with the SS Central Office.
34. When an individual rejected to be registered to the ‘list’, he/she was punished by their
confinement to a concentration camp and sometimes the execution. This latter fact was
proved by a letter dated 28 September 1944, from the Higher SS and Police Leader,
Southeast, to deputies of the RKFDV:
‘In the individual case of a member of group 3 who refused acceptance of the
German People’s List identification card in order to avoid being drafted into the
army, the Reichsfuehrer has decided that in this and similar cases firm action will
have to be taken and has ordered the execution of the individual in question.’
‘If, in spite of having been properly instructed, persons enrolled in the
German People’s List should refuse acceptance of their German People’s List
identification cards a motion for special treatment will have to be submitted in
future.’
35. It should be noted that special treatment is death by hanging.
36. The defendant Greifelt and the defendant Sollmann are members of the SS. Greifelt is
the chief of RKFDV; therefore, he is related to this offence.
j. Plunder
37. Great amounts of private property were confiscated for the use of resettlers or for other
purposes, both in Germany and in the occupied territories. Confiscations were carried
out in such a relentless and indiscriminate manner that even the Church property and
cultural goods were seized for the same purpose.
38. The value of landed property confiscated from Poles and Jews in Poland alone was
estimated by the defendant Greifelt at ‘seven hundred million to eight hundred million
marks’. In August 1942, Greifelt submitted a report to Himmler concerning the
incorporated territories in Poland belonging mostly to Jewish people. The report
revealed that in the East, the total number of confiscated farms and estates amounted to
626,642 with an approximate total area of 14 million acres with no compensation paid.
This was disclosed in another memorandum of Greifelt’s, written in December 1942,
where it was stated that:
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‘the Reichsfuehrer SS (Himmler) had signed a general directive
whereby the entire Jewish real estate was to be placed at the disposal of the
Office for the Strengthening of Germanism.’

From left to right respectively,
Image XXVI - Display of confiscated silver Torah crowns looted from European synagogues. 220
219F

Image XXVII - Confiscated jewels.

221
22 0F

39. The fact that confiscations were carried out in order to Germanize the territories affected
was stressed by Greifelt in a letter to Himmler dated 23 February 1941:
‘In the interest of Germanizing the country as fast and as effectively as
possible and of separating from both these groups their property located in the
occupied Eastern territories as soon as feasible, my office is of the opinion that
real estate situated in the Annexed Eastern areas, and belonging to members of
Groups III and IV of the List should be expropriated. . . .’
‘My office proposes to expropriate the property of these persons under
the law concerning the treatment of property belonging to nationals of the
former Polish State. . . .’

United States Holocaust Memorial Museum, courtesy of S. J. Pomrenze, 'Display Of Confiscated Silver
Torah Crowns Looted From European Synagogues. Photograph | Photograph Number: 48725'
<https://collections.ushmm.org/search/catalog/pa1137396> accessed 7 September 2021.
221
United States Holocaust Memorial Museum, courtesy of Robert Abrams, 'Confiscated Jewels. Photograph |
Photograph Number: 95134A' <https://collections.ushmm.org/search/catalog/pa1144695> accessed 7 September
2021.
220
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40. Personal effects confiscated from concentration camp inmates were distributed among
resettlers. Lebensborn took over Jewish and Polish hospitals and Jewish apartments and
goods. The Lebensborn, and more particularly its leading members Sollmann, Ebner,
Tesch and Viermetz, were also involved in the plunder of property, as can be seen in a
letter from Himmler, on the following grounds:
‘While it appears from the evidence that Lebensborn utilised certain
property formerly belonging to Jews, such as several hospitals, old people’s
homes, and children’s homes, it further appears that these properties had
already been confiscated by other agencies and were empty at the time
Lebensborn took them over. . . . While there is evidence to the effect that in
isolated instances Lebensborn also utilised a small amount of personal property
for the welfare and maintenance of children under Lebensborn care, it has not
been established beyond a reasonable doubt that Lebensborn actually
confiscated such property without payment; nor has it been established that any
defendant connected with Lebensborn was connected with any plan or
programme to plunder occupied territories.’
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Image XXVIII - Ustasa guards confiscate the possessions of newly arrived prisoners in the Jasenovac
concentration camp. 222
221F

41. Concentration camp enterprises were founded by the WVHA (the SS Main Economic
and Administrative Office) in agreement with the Main Staff Office, and the proceeds
were placed in special accounts. The Main Staff Office was thus a partner in the
exploitation of the slave labour of the Jews and other inmates of concentration camps
and in the taking over of Jewish property in the Government General.
42. Special care was taken to carry out confiscations in the utmost secrecy and hide them
from public opinion at large. VoMi was directly connected with this policy of plunder.
The evidence showed that many confiscations took place for the purpose of using the
property for the housing of resettlers. Such confiscations were carried out by Lorenz
under the guise of requisitions. Greifelt gave the following account of VoMi’s activities
in this respect in a letter to Himmler dated 17 December 1940:
‘On the strength of this authority the Office for the Repatriation of
Racial Germans has requisitioned a large number of inns, hospitals, sanatoria,
old people’s homes and especially convents. To a large extent this
requisitioning was done with full collaboration of the minor administrative
authorities.’

United States Holocaust Memorial Museum, courtesy of Muzej Revolucije Narodnosti Jugoslavije, 'Ustasa
Guards Confiscate The Possessions Of Newly Arrived Prisoners In The Jasenovac Concentration Camp.
Photograph | Photograph Number: 17022' <https://collections.ushmm.org/search/catalog/pa1060101> accessed 7
September 2021.
222
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43. Lorenz spoke openly of confiscations for Germanization purposes in a letter to
Himmler’s secretary, Brandt, of June 1943:
‘. . . Another reason for the maintenance of the camps ... is the following:
‘The buildings confiscated there for the accommodation of resettlers
mainly come from former church property. An unrestricted surrender of this
property to the Wehrmacht, the National Socialist Public Welfare Organisation,
etc., undoubtedly would result in this property gradually returning to the hands
of the previous clerical owners. In order to prevent such a development, which
is undesirable to the Reichsfuehrer-SS, I have so far, persistently opposed the
surrender of these camps.’
44. The defendant Greifelt and the defendant Sollmann may be seen as related to this
offence as they play a broad role in the Germanization Program.
k. Persecution and Extermination of Jews
45. The RKFDV Main Staff Office was responsible for the evacuation of large numbers of
Jews from the occupied and incorporated territories. RuSHA also participated
extensively in the persecution and extermination of Jews. The Genealogy Office of
RuSHA prepared and retained in its files the names of all Jewish families in the Reich
and persons having any Jewish ancestry.
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From left to right, respectively;
Image XXIX - A soldier from the U.S. 7th Army examines the door to a gas chamber in the Dachau
concentration camp. 223
222F

Image XXX - A prisoner reenacts a torture pose in the prison of the Dachau concentration camp. 224
223F

Image XXXI - A mass grave dug up in preparation for reburial. 225
224F

46. This office also participated in preparing similar files in the Netherlands, Belgium,
Norway, Denmark, Danzig, and France, where it worked together with RuSHA (Reich
Main Security Office). These files were used for enforcing discriminatory measures
against Jews and preparing transport lists of Jews to be taken from Germany and the
occupied countries to the extermination camps in the East.
47. Being the chief of the RKFDV, the defendant Greifelt is related to this offence.

United States Holocaust Memorial Museum, courtesy of National Archives and Records Administration,
College Park, 'A Soldier From The U.S. 7Th Army Examines The Door To A Gas Chamber In The Dachau
Concentration Camp. Photograph | Photograph Number: 61985'
<https://collections.ushmm.org/search/catalog/pa1034591> accessed 7 September 2021.
224
United States Holocaust Memorial Museum, courtesy of William and Dorothy McLaughlin, 'A Prisoner
Reenacts A Torture Pose In The Prison Of The Dachau Concentration Camp. Photograph | Photograph Number:
75044' <https://collections.ushmm.org/search/catalog/pa1158574> accessed 7 September 2021.
225
United States Holocaust Memorial Museum, courtesy of Toni Sciarra Poynter, 'A Mass Grave Dug Up In
Preparation For Reburial. Photograph | Photograph Number: 70564'
<https://collections.ushmm.org/search/catalog/pa1179298> accessed 7 September 2021.
223
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3. Established Agenda
The Tribunal shall decide:
1- Whether the defendant Greifelt is criminally responsible for the kidnapping of alien
children and forced abortions due to his relationship with the Germanization program;
2- Whether the use of public and private properties in Germany can be considered as
plunder and whether the defendant Greifelt is criminally responsible for the plunder;
3- Whether the plunder of invaded countries can be counted accordingly with the right of
conquest and whether the defendant Greifelt is criminally responsible for the plunder;
4- Whether the defendant Sollmann is criminally responsible for the taken away infants
born to Eastern worker families and placed in Lebensborn, which is a welfare institution;
5- Whether the defendant Greifelt and Sollmann are participated in the persecution and
extermination of Jews and criminally responsible for the genocide;
6- Whether associations of the defendants with VoMi, RuSHA and SS constitutes criminal
responsibility;
Additionally, the Tribunal may decide;
7- Whether the defendants knew of the rules of international law, and whether the
defendant is in defiance of these rules, without reason, arbitrarily and maliciously
violated the individual rights of persons or participated in such deeds by abetting them;
8- Whether the German laws, orders, and regulations were legally binding upon the
defendants; and whether the defendants can be held responsible for their acts since they
generally acted in accordance with the valid German laws;
9- Whether the subordinates can be held responsible for the acts carried out upon superior
orders, and whether superior orders in a totalitarian state leaves the possibility for the
recipient to object to them or to evade them.
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4. Conclusion
Following the completion of the trials at the International Military Tribunal, which was not
capable of prosecuting most war criminals, conducting a second round of trials was a
requirement. Unlike the IMT, the NMT also involved the prosecution of lower-ranking,
including those who were to represent ‘all the important segments of the Third Reich’ The
agenda of the NMT includes a range of objectives, the most significant of which was to perform
retributive justice, enlighten the international community, and most crucially, the German
people, participate in the formation of international criminal law, and contribute to the historical
record.
Faced with the consequences of unimaginable atrocities committed by the Nazis, which deeply
shocked the common conscience of humanity; the Court will elucidate the case of Ulrich
Greifelt, et al. V. United States of America and deliver its decision on the issues in which the
defendants are directly and indirectly involved, under the framework of international criminal
law.
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IV. APPLICABLE LAW
1. CONTROL COUNCIL LAW NO. 10, PUNISHMENT OF PERSONS GUILTY
OF WAR CRIMES, CRIMES AGAINST PEACE AND AGAINST HUMANITY
‘In order to give effect to the terms of the Moscow Declaration of 30 October
1943 and the London Agreement of 8 August 1945, and the Charter issued pursuant
thereto and in order to establish a uniform legal basis in Germany for the
prosecution of war criminals and other similar offenders, other than those dealt
with by the International Military Tribunal, the Control Council enacts as follows:’
Allies established the International Military Tribunal, and after its termination, they
authorized the United States on the establishment and the prosecution of the Nuremberg
Military Tribunals under Control Council Law No. 10
a. Article I
‘The Moscow Declaration of 30 October 1943 "Concerning Responsibility of
Hitlerites for Committed Atrocities" and the London Agreement of 8 August 1945
"Concerning Prosecution and Punishment of Major War Criminals of European
Axis" are made integral parts of this Law. Adherence to the provisions of the
London Agreement by any of the United Nations, as provided for in Article V of that
Agreement, shall not entitle such Nation to participate or interfere in the operation
of this Law within the Control Council area of authority in Germany.’
In 1493, Britain, the United States, and the Soviet Union published the ‘Declaration on
German Atrocities in Occupied Europe’, also known as the Moscow Declaration, in order to
claim that the intention of the Allies was to punish those major war criminals by a joint decision.
b. Article II
‘1. Each of the following acts is recognized as a crime:
(a) Crimes against Peace. Initiation of invasions of other countries and wars
of aggression in violation of international laws and treaties, including but not
limited to planning, preparation, initiation or waging a war of aggression, or a war
of violation of international treaties, agreements or assurances, or participation in
a common plan or conspiracy for the accomplishment of any of the foregoing.
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The article provided for the prosecution of those who directed or participated in invasions
and wars of aggression against other nations, in violation of treaties and the principles of
international law.
(b) War Crimes. Atrocities or offenses against persons or property
constituting violations of the laws or customs of war, including but not limited to,
murder, ill treatment or deportation to slave labour or for any other purpose, of
civilian population from occupied territory, murder or ill treatment of prisoners of
war or persons on the seas, killing of hostages, plunder of public or private
property, wanton destruction of cities, towns or villages, or devastation not justified
by military necessity.
A war crime is a serious violation of international humanitarian law in an armed conflict,
giving rise to individual criminal responsibility under international law. Unlike crimes against
humanity, war crimes do not require a widespread or systematic commission.
(c) Crimes against Humanity. Atrocities and offenses, including but not
limited to murder, extermination, enslavement, deportation, imprisonment, torture,
rape, or other inhumane acts committed against any civilian population, or
persecutions on political, racial or religious grounds whether or not in violation of
the domestic laws of the country where perpetrated.
Crimes against humanity are a product of customary international law, which did not
extend nor apply to non-state actors. It involves inhumane acts such as murder, torture, rape,
sexual slavery, and persecution in a certain context: they must be a part of a widespread or
systematic attack directed against a civilian population. Any individual who commits one or
more inhumane acts is liable; furthermore, it is not required for the individual to be a leader or
creator of the broader campaign.
(d) Membership in categories of a criminal group or organization declared
criminal by the International Military Tribunal.’
In order to originate this crime, there must be a group bound together and organized for
a common purpose. The group must be formed or used in connection with the commission of
crimes put forth by the Charter. A criminal group or organization should exclude persons who
had no knowledge of the criminal purposes or acts of the organization and those who were
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drafted by the State for membership, unless they were personally implicated in the commission
of acts defined as criminal.
The Charter of the IMT provided a basis for criminal responsibility of groups and
organizations, held the Leadership Corps of the Nazi Party, Gestapo, Sicherheitsdienst (SD),
Sturmabteilung (SA) and the Schutzstaffel (SS) as criminal groups.
‘2. Any person without regard to nationality or the capacity in which he acted,
is deemed to have committed a crime as defined in paragraph 1 of this Article, if he
was (a) a principal or (b) was an accessory to the commission of any such crime or
ordered or abetted the same or (c) took a consenting part therein or (d) was
connected with plans or enterprises involving its commission or (e) was a member
of any organization or group connected with the commission of any such crime or
(f) with reference to paragraph 1 (a) if he held a high political, civil or military
(including General Staff) position in Germany or in one of its Allies, co-belligerents
or satellites or held high position in the financial, industrial or economic life of any
such country.
The relevant article states that the nationality of the defendants or their capacity to act is
not a part of the consideration of the Court. However, it should be noted that the IMT and NMT
solely tried German war criminals.
3. Any persons found guilty of any of the crimes above mentioned may upon
conviction be punished as shall be determined by the tribunal to be just. Such
punishment may consist of one or more of the following:’
(a) Death.
(b) Imprisonment for life or a term of years, with or without hard labor.
(c) Fine, and imprisonment with or without hard labour, in lieu thereof.
(d) Forfeiture of property.
(e) Restitution of property wrongfully acquired.
(f) Deprivation of some or all civil rights.
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Any property declared to be forfeited or the restitution of which is ordered by
the Tribunal shall be delivered to the Control Council for Germany, which shall
decide on its disposal.
Penalties of persons who are found guilty of any of the crimes are counted particularly.
Therefore, judges have limited judicial discretion in court decisions.
4. (a) The official position of any person, whether as Head of State or as a
responsible official in a Government Department, does not free him from
responsibility for a crime or entitle him to mitigation of punishment.
(b) The fact that any person acted pursuant to the order of his Government or
of a superior does not free him from responsibility for a crime, but may be
considered in mitigation.
5. In any trial or prosecution for a crime herein referred to, the accused shall
not be entitled to the benefits of any statute of limitation in respect to the period
from 30 January 1933 to 1 July
1945, nor shall any immunity, pardon or amnesty granted under the Nazi
regime be admitted as a bar to trial or punishment.’
c. Article III
‘1. Each occupying authority, within its Zone of Occupation,
(a) shall have the right to cause persons within such Zone suspected of having
committed a crime, including those charged with crime by one of the United
Nations, to be arrested and shall take under control the property, real and personal,
owned or controlled by the said persons, pending decisions as to its eventual
disposition.
(b) shall report to the Legal Directorate the name of all suspected criminals,
the reasons for and the places of their detention, if they are detained, and the names
and location of witnesses.
(c) shall take appropriate measures to see that witnesses and evidence will be
available when required.
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(d) shall have the right to cause all persons so arrested and charged, and not
delivered to another authority as herein provided, or released, to be brought to trial
before an appropriate tribunal. Such tribunal may, in the case of crimes committed
by persons of German citizenship or nationality against other persons of German
citizenship or nationality, or stateless persons, be a German Court, if authorized by
the occupying authorities.
2. The tribunal by which persons charged with offenses hereunder shall be
tried and the rules and procedure thereof shall be determined or designated by each
Zone Commander for his respective Zone. Nothing herein is intended to, or shall
impair or limit the Jurisdiction or power of any court or tribunal now or hereafter
established in any Zone by the Commander thereof, or of the International Military
Tribunal established by the London Agreement of 8 August 1945.
3. Persons wanted for trial by an International Military Tribunal will not be
tried without the consent of the Committee of Chief Prosecutors. Each Zone
Commander will deliver such persons who are within his Zone to that committee
upon request and will make witnesses and evidence available to it.
4. Persons known to be wanted for trial in another Zone or outside Germany
will not be tried prior to decision under Article IV unless the fact of their
apprehension has been reported in accordance with Section 1 (b) of this Article,
three months have elapsed thereafter, and no request for delivery of the type
contemplated by Article IV has been received by the Zone Commander concerned.
5. The execution of death sentences may be deferred by not to exceed one
month after the sentence has become final when the Zone Commander concerned
has reason to believe that the testimony of those under sentence would be of value
in the investigation and trial of crimes within or without his zone.
6. Each Zone Commander will cause such effect to be given to the judgments
of courts of competent jurisdiction, with respect to the property taken under his
control pursuant thereto, as he may deem proper in the interest of Justice.’
d. Article IV
‘1. When any person in a Zone in Germany is alleged to have committed a
crime, as defined in Article II, in a country other than Germany or in another Zone,
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the government of that nation or the Commander of the latter Zone, as the case may
be, may request the Commander of the Zone which the person is located for his
arrest and delivery for trial to the country or Zone in which the crime was
committed. Such request for delivery shall be granted by the Commander receiving
it unless he believes such person is wanted for trial or as a witness by an
International Military Tribunal, or in Germany, or in a nation other than the one
making the request, or the Commander is not satisfied that delivery should be made,
in any of which cases he shall have the right to forward the said request to the Legal
Directorate of the Allied Control Authority. A similar procedure shall apply to
witnesses, material exhibits and other forms of evidence.
2. The Legal Directorate shall consider all requests referred to it, and shall
determine the same in accordance with the following principles, its determination
to be communicated to the Zone Commander.
(a) A person wanted for trial or as a witness by an International Military
Tribunal shall not be delivered for trial or required to give evidence outside
Germany, as the case may be, except upon approval by the Committee of Chief
Prosecutors acting under the London Agreement of 8 August 1945.
(b) A person wanted for trial by several authorities (other than an
International Military Tribunal) shall be disposed of in accordance with the
following priorities:
(1) If wanted for trial in the Zone in which he is, he should not be delivered
unless arrangements are made for his return after trial elsewhere;
(2) If wanted for trial in a Zone other than that in which he is, he should be
delivered to that Zone in preference to delivery outside Germany unless
arrangements are made for his return to that Zone after trial elsewhere;
(3) If wanted for trial outside Germany by two or more of the United Nations,
of one of which he is a citizen, that one should have priority;
(4) If wanted for trial outside Germany by several countries, not all of which
are United Nations, United Nations should have priority;
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(5) If wanted for trial outside Germany by two or more of the United Nations,
then, subject to Article IV 2 (b) (3) above, that which has the most serious charges
against him, which are moreover supported by evidence, should have priority.’
e. Article V
‘The delivery, under Article IV of this law, of persons for trial shall be made
on demands of the Governments or Zone Commanders in such a manner that the
delivery of criminals to one jurisdiction will not become the means of defeating or
unnecessarily delaying the carrying out of justice in another place. If within six
months the delivered person has not been convicted by the Court of the Zone or
country to which he has been delivered, then such person shall be returned upon
demand of the Commander of the Zone where the person was located prior to
delivery’
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