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LETTER OF THE SECRETARY-GENERAL 

Cherished guests, 

My name is Faik Yetgin, and it has been my pleasure to serve as the Secretary-General 

of Model Courts of Justice in its tenth year. Hosted each year by the students of Ankara Law, 

it has come a long way since its inaugural meeting in 2012, hosting a single moot court 

rendition of the International Court of Justice, from which it derives its name. 

To commemorate ten years of Model Courts of Justice, we have tailored this year’s event 

to celebrate the achievements of international law and its development within the last century. 

Building on the theme of “the Past, Present, and Future of International Law”, the content of 

each Court reflects a moment or movement in modern international law history.  

Incidentally, the decennial of our beloved conference coincides with the 75th anniversary 

of its namesake court, the International Court of Justice. For this momentous occasion, no 

single other case would be more befitting than the one that began it all, and I am proud to say 

that Ms Zeynep Güler has produced a work worthy of honouring both. Her enthusiasm and 

unbreakable spirit gave us hope when it was needed the most, and it excites me to see how far 

she’s come and how far she’ll will go.  

The Corfu Channel Case was a similar source of hope, proving that peaceful settlement 

was an option following the biggest war man had seen. It set the foundations for the formal 

internationalization of law and continues to have reverberations in the law of the sea and the 

law of war, both of which are very close to my heart.  

Needless to say, this particular simulation of the International Court of Justice is a 

monument dedicated to both the past and the present. Watch this moment in legal history play 

out, or change it to your own accord. It falls to you to shape the future of international law, 

both in this fictional courtroom and in your bright future as an aspiring lawyer. 

Sincerely, 

Faik Yetgin 

Secretary-General of Model Courts of Justice 2021 



LETTER OF THE UNDER-SECRETARY-GENERAL 

Dear Participants, 

I am Zeynep Güler, a junior student studying at Ankara University, Faculty of Law. My 

journey with Model Courts of Justice started in my freshman year as a trainee of the African 

Court of Human and Peoples’ Rights. This year I will be responsible as the Under-Secretary-

General of the International Court of Justice. 

This year, Model Courts of Justice will go back to basics by simulating the first-ever case 

brought to its namesake Court, the Corfu Channel Case. The case takes place right around the 

end of the Second World War. Through this case, foundations in areas such as continental shelf 

disputes, the Law of the Sea, and the judicial settlements of international disputes were laid. 

The dispute occurred between the United Kingdom and Albania after a series of high-tension 

events. Albania went to the Security Council in order to finally have a peaceful settlement, and 

the Security Council decided to send the incident to the International Court of Justice.  

I would like to offer my sincere thanks to our honourable Secretary-General Mr Faik 

Yetgin and Director-General Ms Simay Demir for their great efforts and admirable supervising 

through this academic year. Being a part of this wonderful team has taught me what dedication 

is, and I have learned how to overcome struggles. Therefore, I would like to deliver my sincere 

thanks to the Academic Team who was there for me whenever I needed, the Under-Secretary 

Generals of the 10th annual session of the Model Courts of Justice. Furthermore, my admiration 

for the Organization Team is unparalleled. They changed impossible to possible with their 

efforts. 

I welcome you all to the 10th edition of Model Court of Justice Conference and hope to 

meet you all. 

If you have any questions, please do not hesitate to contact me, 

Zeynep GÜLER,

Under-Secretary-General responsible for the International Court of Justice 
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I. INTRODUCTION TO THE INTERNATIONAL COURT OF JUSTICE

The origins of international law as we know it was set in Europe. International law then 

made its way through the Mediterranean Sea, the Middle East and Latin American settlements 

with colonizers. International law governs the relations between States, and its binding rules 

originate from the free will of governments as expressed in various international treaties, 

conventions, and declarations.0F

1 In the beginning, international law was only considered a 

middle way solution in custom and treaty-making in matters regarding the continental shelf, 

usage of oceans or adjusting the status of ambassadors. With the modern ages, international 

law went thorough and made profound changes in the international community. Permanent 

bodies were established, specialists worked on various sub-disciplines and codified many 

practices such as human rights, international economic law, international environmental law, 

and international criminal law. Following that, with the prohibition of the use of force, many 

sub-bodies were established in order to solve disputes in peaceful manners.1F

2 

The task of international judgement is difficult since the law of Nations is not based on 

the consent of the individuals, but of States. This makes States the sole and exclusive subjects 

of International Law. The insufficiency of national law determines the scope of international 

law. After a certain point, national customs are abandoned, and different concepts are adopted 

without exceeding the boundaries of the sovereignty of the nation.2F

3 

In the nineteenth century, many states relied on new forms of cooperation rather than 

treaties and diplomacy. Diplomatic relations, treaties, and customary international law were 

being questioned. Around this time, with the emergence of international organizations, 

international legal personality gained another dimension and underwent a significant process 

of expansion.3F

4 There was existing international custom regarding the rules of the battlefield, 

but since the scope of wars were relatively limited, there was no need for international law. 

This changed dramatically after World War I as the destructive effects of the war were beyond 

imagination. States held conferences to limit the unethical acts of soldiers and parties on 

battlefields, find ways to remedy the aftermath of the wars, and find common ground on 

1 The Case of the S.S. Lotus, PCIJ Series A No. 10 (1927), p. 18. 
2 James Crawford and Ian Brownlie, Brownlie's Principles Of Public International Law (Oxford University 
Press2019) 210 
3 Spiermann O, A Permanent Court of International Justice. Nordic Journal of International Law, 72(3), (2003) 
399,418. 
4  ibid. 
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diplomacy. With the active participation of government actors and many scholars, those major 

topics were covered.4F

5 

 Especially after 1919, the League of Nations and then the United Nations led the way 

for developed universal peacekeeping arrangements and created many specialized institutions 

with technical, economic, and other concerns. With this new changing legal environment arose 

a need for a universal instrument that could implement international laws and customs. The 

Permanent Court of International Justice and thenceforth the International Court of Justice was 

established in this perplexing situation.5F

6 

1. History 

In the late 19th century, there was little sign of any equality between States. Regardless, 

European states at that time provided an ideal of collective work for international peace. The 

perspective of international lawyers was that international law must be somehow rational, like 

science. Positivism started to gain popularity in contrast to divine law, the commands of God, 

or natural law. Law was now seen as a tool for political achievement between the states. One 

consequence of this was that international law became the subject of university studies. In 

1873, two major bodies of this field, the International Law Association and the Institut de Droit 

International, were established. The codification of an international body of law was also 

discussed many times during this era. Many new doctrines were produced in various European 

languages, and international law became a heavily debated topic between qualified publicists.6F

7 

International law became a necessity after the carnage of the Great War of 1914-1918, 

now known as World War I. The war affected many beliefs and ideologies, bringing change 

around the world. Leaders lost their powers, and new politicians took their place. The leaders 

of occupied countries got severely punished; they were exiled, imprisoned, or were sentenced 

to death. The regimes of States changed. While empires began to fall apart, new states rose 

from their ashes.7F

8 The war caused left-wing movements to begin, and many socialist 

governments came to power for the first time. Racism, totalitarianism, and ideas such as 

5 https://www.swp-berlin.org/en/publication/new-realities-in-foreign-affairs-diplomacy-in-the-21st-century 
6 James Crawford and Ian Brownlie, Brownlie's Principles Of Public International Law (Oxford University 
Press2019) 214 
7 Neff S C, "A short history of international law." International law 2 (2003). 
8 Goemans H. E. War and punishment: The causes of war termination and the First World War. Princeton 
University Press (2000) 58, 60 
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popular nationalism also started to gain popularity.8F

9 Many conferences were held as the means 

to ensure a lasting peace, resulting in the establishment of the League of Nations. Though it 

did not succeed in creating permanent world peace, it created an atmosphere for 

experimentation.9F

10 

 
Figure I: Seal of the International Court of Justice.10F

11 

 As a starting point, the Permanent Court of International Justice was established in The 

Hague, Netherlands, under Article 14 of the Covenant of the League of Nations. It was the first 

significant court on an international level, which is why some preferred to call it the World 

Court.11F

12 During its early days, the main job of the Court was simply to give advisory opinions. 

The active life of the Court was over two decades, and it officially put international law into 

practice. It could be said that the practices we now follow are a result of the legacy of the 

Permanent Court. The decisions of the Court, even though they were not compulsory, caused 

new problems to arise, such as judges being biased according to their nationality.12F

13  

The draft of the Permanent Court of Justice provided the period of tenure of the members 

and governed the set of general rules in the Statute and the Rules of Court.13F

14 With this draft 

scheme, States were able to bring the legal disputes they had with any State that was a party to 

9 Ross S, Causes and Consequences of the First World War (Vol. 1). (2003). Evans Brothers. P. 52-58 
10 PCIJ Series D No. 2 (1922), p. 329. 
11 https://commons.wikimedia.org/wiki/File:Seal_of_the_Permanent_Court_of_International_Justice.png 
12 Neff S C, "A short history of international law." International law 2 (2003). 10,23 
13 See Advisory Committee of Jurists, Proc`es-verbaux of the Proceedings of the Committee, 
June 16th–July 24th 1920, with Annexes, The Hague, 1920, pp. 693,749. 
14 Spiermann O, A Permanent Court of International Justice. Nordic Journal of International Law, 72(3), 
(2003). 399,418. 
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the Statute before the Court. But this specific situation was found contrary to the Covenant by 

the Council of the League of Nations and was dismissed. In the final stage, it was decided that 

a case could only be brought against a state if the State gave consent to the jurisdiction.14F

15 

The Permanent Court of International Justice was active between 1922 and 1940.  In the 

first decade, the Court had an international approach towards the disputes brought before it. 

However, with the aggression and feelings of an upcoming war, the Court witnessed the 

number of cases severely decline. The outbreak of war caused the Permanent Court of 

International Justice to give its last order in 1940. After that, the Court was defunct, as no 

judges were elected.15F

16 

 Despite its shortcomings, the judgments, proceedings, orders, and the advisory opinions 

that were given by the Court are still considered to be great achievements, and their presence 

can still be felt in modern international law. The present international courts all carry remnants 

of the Permanent Court, and the relationship between them is considered successive in nature.16F

17 

The Charter of the United Nations also shows that the Statute of the International Court of 

Justice had almost no major changes and the foundations are still the same.17F

18 

The establishment of the United Nations in 1945 succeeding the League of Nations was 

a crucial step to take after the Second World War. The war changed the world, even for those 

who were not involved. It was different in both scale and scope when compared to the first 

World War. Technological developments enabled the war to spread far and wide, becoming 

the most destructive conflict in the history of mankind. The colonial economy was changed, 

the ethnic and racial composition of the countries were greatly diversified, and the purpose of 

science was questioned. The consequences of the war differed from country to country. These 

four short years made people yearn for peace; not for a short-term peace, but for a permanent 

one.18F

19  

15 Nationality Decrees in Tunis and Morocco, PCIJ Series B No. 4 (1923), p. 24. 
16 https://www.icj-cij.org/en/history 
17 Spiermann O, A Permanent Court of International Justice. Nordic Journal of International Law, 72(3), 
(2003). 403, 406 
18 https://www.icj-cij.org/en/history 
19 Nash G D, The American West Transformed: The Impact of the Second World War. U of Nebraska Press 
(1990) p.5-8 
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Figure II: A hearing at the Peace Palace.19F

20 

Many believe that all these devastating acts may not have occurred if the League of 

Nations had been able to settle disputes, encourage collective work, and maintain peace 

through sanctions and its jurisdiction. Even though the League of Nations was very good at 

settling small problems, it lacked the needed authority to enforce its decisions. In the end, there 

was nothing the League could do about the upcoming world war.20F

21 All of these led the 

international community to conclude that a new alternative was needed. Delegates from several 

states pledged to create a world where the carnage of the world wars past could not be repeated, 

and they gathered under the United Nations. The new Charter called on States to refrain from 

unnecessary use of force.21F

22 With the United Nations, a new world court also had to be created, 

which in this case was the International Court of Justice.  

The International Court of Justice (ICJ) became the principal judicial organ of the United 

Nations (UN) after the Permanent Court of International Justice, as Article 92 of the Charter 

of the United Nations provides. It was established in June 1945 by the Charter of the United 

Nations, right after the United Nations itself.22F

23 With this development, codifications around 

20 https://www.britannica.com/topic/International-Court-of-Justice 
21 Ross S, Causes and consequences of the Second World War (Vol. 2).  (2003) Evans Brothers. 
22 Arend A C, International law and the preemptive use of military force, The Washington Quarterly, (2003) 
26:2, 89-103 
23 ibid. 
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principal matters started. The Law of the Sea, human rights, diplomatic and consular relations, 

and the law of treaties were only some of the few topics that underwent codification. 

All of the United Nations members are ipso facto parties to the Statute of the Court under 

Article 93, and they, therefore, undertake the responsibility of complying with the decisions of 

the International Court of Justice.23F

24 If any party fails to perform the obligated duties referred 

by the Court, the other party may bring the matter to the Security Council.24F

25 In this new so-

called ‘World Court’, the Security Council plays a significant role and may make 

recommendations or decide on measures for the application of the judgment. As the 

International Court of Justice has the advisory powers for Security Council, it may also act as 

a consultant.25F

26 

As one of the six principal organs of the United Nations, the Court is the only one not 

stationed in New York. The headquarters of the Court is at the Peace Palace in the Hague. The 

placement of the Court emphasizes the sovereignty of law practice. This way, the judges are 

being kept away from political affairs.26F

27 

 

2. Structure 

The Court consists of 15 judges, who are elected for nine years by the United Nations 

General Assembly and the Security Council. They are specifically chosen from people who 

have high morals and have sufficient proficiency regardless of their nationality. As Article 2 

of the Statute provides, the judges must be independent and have competence in international 

law. The Court has a Registry and an administrative organ. The Registry acts as an 

administrative secretariat for the Court and consists of many departments for legal and 

linguistic matters. All employees take an oath of loyalty towards their duties, and their salaries 

and diplomatic positions are almost identical to the officials of the United Nations.27F

28 The Court 

operates its judgment as a full court, but if it seems necessary, the Court can form Chambers 

and Committees in order to hasten the procedure. There were many chambers in the history of 

24 Crawford J, Brownlie I, Brownlie's Principles Of Public International Law (Oxford University Press 2019) 
1341 
25 Erkiner H H, "Birleşmiş Milletler Uluslararası Adalet Divanı Kararlarının Birleşmiş Milletler Güvenlik 
Konseyi Aracılığıyla Uygulatılması." Marmara Üniversitesi Hukuk Fakültesi Hukuk Araştırmaları Dergisi 23.2: 
87,102. 
26 Ibid. 
27 https://un.dk/about-the-un/main-organs/international-court-of-justice/ 
28 https://www.icj-cij.org/en/registry 
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the International Court of Justice, but today, only the Chamber of Summary Procedure is 

active.28F

29 

The Presidency, comprised of the President and the Vice-President selected by the Court 

members, directs their work with the assistance of these committees. If the President is absent, 

the Vice-President takes their place and performs the duties on their behalf. Both are elected 

by the Members of the Court.29F

30 

The official languages are English and French, as provided in Article 39 of the Statute. 

The Court settles legal disputes submitted by Member States and gives advisory opinions on 

legal matters which are directed to them by United Nations bodies and specialized agencies.30F

31  

The function of the Court is limited to deciding disputes. It does not have political 

functions, nor is it a legislative body. It shares its authority to create binding decisions with the 

Security Council. The Court can take initiative and order provisional measures, but only when 

the relevant Party has given their consent.31F

32 

 

3. Proceedings 

The main job of the Court is taking cases into consideration and delivering judgement to 

legal disputes brought before it. The Court may work on contentious cases submitted by States 

or produce advisory opinions for legal questions.32F

33 The Court takes cases by written 

application from States or with a special directive from Security Council. The Court receives 

the memorials of both parties, counter memorials, and all kinds of supporting papers and 

documents. The witnesses, experts, counsels, and the arguments of fact and law of both 

counsels of the Parties are heard by the Court during oral proceedings. The Court decides and 

acts by majority vote, and in the case of a tie, the President has the conclusive vote. The Court 

must regard and settle in accordance with international law and the legal disputes of 

countries.33F

34 

29 https://www.icj-cij.org/en/chambers-and-committees 
30 https://www.icj-cij.org/en/presidency 
31 https://www.icj-cij.org/en/court 
32 Thirlway, H. The International Court of Justice. Oxford University Press, 2016. 
33 https://www.icj-cij.org/en/how-the-court-works 
34 Lissitzyn O J,  The International Court of Justice: Its Role in the Maintenance of International Peace and 
Security. The Lawbook Exchange, Ltd. (2006). 
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a. Admissibility 

Rules of jurisdiction define the legal powers of the Court; therefore, the rules of 

admissibility define the boundaries and ability to refrain from exercising legal powers where it 

is unnecessary. The reason behind this is that in addition to its legal powers, the Court has 

political influence and moral authority in the shaping of legal culture.34F

35 

Admissibility is one of the main topics discussed in the case of international law. The 

principle of national sovereignty imposes restrictions on the contentious jurisdiction of the 

World Court, as the process and the reviewing of the decisions of bodies should be interpreted 

narrowly. However, developing world conditions have led jurists to question the bases of the 

Statute. The belief is that international security, peace, and the collective interests of the 

international community hold a higher importance than the sovereignty of the nation in front 

of the Court. The scope of interpretation remains a controversial topic, and the classical view 

is still generally adopted by the juries. The authority of the International Court of Justice 

derives from the explicit provisions of the Statute and the United Nations Charter.35F

36 

From the provisions of Article 38(1) of the Statute, it can be interpreted that the primary 

task of the Court is to decide on legal disputes in accordance with international law and give 

binding decisions to the parties of the case. International lawyers believe that the most efficient 

method of solving interstate disputes is through the admissible contentious jurisdiction of the 

International Court of Justice.36F

37  

The Statute of the International Court of Justice was prepared and came into force in the 

first half of the 20th century; therefore, the classical view of States being the main and only 

subject of international law has its place firmly in the Statute. Ratione personae, admissibility 

in terms of person, is clearly stated in Article 34(1) of the Statute as ‘Only states may be parties 

in cases before the Court.’ According to this, non-governmental organizations, persons, and 

other institutions cannot be a party to a case within the jurisdictional scale of the International 

Court of Justice.37F

38 However, the Statute of the International Court of Justice and the United 

Nations Charter were both adopted during the first years of peace after the Second World War, 

35 Shany Y, Questions of Jurisdiction and Admissibility before International Courts  
36 Gülgeç Y B, The Jurisdiction Of The International Court Of Justice And Critique Of The Efforts To Broaden 
Its Jurisdiction,  
37 ibid. 
38Schweigman D, The Authority of the Securiy Council Under Chapter VII of the UN Charter: Legal Limits and 
the Role of the International Court of Justice, Kluwer, La Hey (2001),  211.   
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therefore the concepts of threat coming from weapons of mass destruction and terrorism was 

unforeseen. Both traditional law and major treaties at that time focused on state actors and 

addressed their provisions only to states. Since the 9/11 attacks, many governments, led by the 

United States, see the increasing role of non-state actors and want to adapt the Charter of United 

Nations and the Statute to the different circumstances of the 21st century.38F

39 

The states who are part of the United Nations and became parties to the Statute of the 

International Court of Justice may also become parties to the disputes before the Court. The 

members of the UN are considered parties to the Statute ipso facto. There are no controversies 

regarding their standings to sue. Of course, if a State is not a member of the United Nations but 

accepts the Statute, it also gains the right to become a party to disputes.39F

40 Even if the conditions 

are met, the authority of the Court on States is not self-starting.  

For the Court to start a contentious case or to use the authority it has, the State Parties 

must give their consent on jurisdiction.40F

41 According to the Statute, the consent given by the 

governments are not bound by a specific procedure. However, it is considered in legal 

scholarship that there are four main ways of giving consent. Additionally, the Court can decide 

on the consent by other means in certain situations.41F

42 

i. Arbitration 

In arbitration, the judicial powers of the Court are recognized after the rise of the dispute. 

The States that are in dispute may form special agreements or treaties in order to bring the 

dispute before the Court by submitting it to the registrar of the Court.42F

43 This was included as 

‘The jurisdiction of the Court comprises all cases which the parties refer to it and all matters 

specially provided for in the Charter of the United Nations or in treaties and conventions in 

force’ in Article 36(1) of the Statute.43F

44 

39 Arend A C,  International law and the preemptive use of military force, The Washington Quarterly, (2003) 
26:2, 89-103 
40 ibid. 
41 Bleichert M A, “The Effectiveness of Voluntary Jurisdiction in the ICJ: El Salvador v. Honduras, A Case in 
Point”, Fordham International Law Journal, edt 16, 3,( 1992), 803-804.   
42 Leuterpacht E, “Partial Judgments and the Inherent Jurisdiction of the International Court of Justice”, Fifty 
Years of the International Court of Justice, Cambridge, 2nd edt Melbourne, (1998),  465.   
43 Gülgeç Y B, The Jurisdiction Of The International Court Of Justice And Critique Of The Efforts To Broaden 
Its Jurisdiction,  p.387,416 
44ibid. 
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ii. International Agreements Concluded Before the Dispute 

The phrase “The jurisdiction of the Court comprises …in treaties and conventions in 

force” in Article 36(1) of the Statute also provides the use of international agreements that 

were concluded before the dispute as a source. This is only possible if the treaty or convention 

accepted the authority of the Court beforehand or directed the parties to the ICJ in the case of 

a dispute. This way, the parties come to an agreement on applying to the Court and accepting 

its jurisdiction if upsetting situations occur.44F

45 

iii. Unilateral Declaration 

States may make unilateral declarations regarding the acceptance of contentious 

jurisdiction of the Court if the counterparty also accepts the jurisdiction, specifically on the 

same matter regarding the legal conflicts. The states that make unilateral declarations must 

send their declarations to the Secretary-General of the United Nations and other concerned 

organs.  

Unilateral Declaration is not preferred by the States as they may be confronted with the 

rejection of the opposing State. The unilateral declaration was regulated as ‘The states parties 

to the present Statute may at any time declare that they recognize as compulsory ipso facto and 

without special agreement, in relation to any other state accepting the same obligation, the 

jurisdiction of the Court in all legal disputes’ in Article 36(2) of the Statute, which means that 

if a state is a party to the Statute, they can unilaterally send an application letter to the 

International Court of Justice at any time.45F

46 

iv. Forum Prorogatum 

In some cases where a state has appealed to the Court regarding a legal dispute, the Court 

may conclude that the other party has accepted the jurisdiction through various means of acts. 

This way of given consent was developed in the later days of the International Court of 

Justice.46F

47 

The statute of the International Court of Justice gave consent to the intervention of third 

parties to an ongoing case if the Court decision affects the third party or that the party has legal 

interests in the matter. It is mentioned in Article 62 of the Statute as ‘should a state consider 

45ibid.  
46ibid  
47ibid.  
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that it has an interest of a legal nature which may be affected by the decision in the case, it 

may submit a request to the Court to be permitted to intervene.” This kind of intervention is 

also called arbitrary intervention. The decision of accepting the offer is up to the Court.47F

48 

The decisions of the Court are only binding to the party states within the jurisdiction of 

contentious cases being indigenous, and this is applicable to the International Court of Justice 

because the stare decisis principle, otherwise known as the doctrine of precedent, is not applied 

in decisions of the Court overall. This is regulated in Article 59 of the Statute as ‘The decision 

of the Court has no binding force except between the parties and in respect of that particular 

case’. However, the decisions could be used or referred to as examples during the jurisdictional 

procedure as judges usually make use of the former judgements. It would be meaningless if the 

decision of the Court was binding for non-parties to the case because the Court may take 

different measures on a similar case with different parties as the court is not dependent on its 

former decisions. Provisional measures also do not have binding force except between the 

parties.48F

49 

The sanction of not applying the decisions of the International Court of Justice is laid 

down in Article 94(2) of the United Nations Charter as ‘If any party to a case fails to perform 

the obligations incumbent upon it under a judgment rendered by the Court, the other party may 

have recourse to the Security Council, which may, if it deems necessary, make 

recommendations or decide upon measures to be taken to give effect to the judgment.’ As this 

suggests, the parties may consult the Security Council if the other party rejects to take action 

in accordance with the decision of the Court. The Security Council may act as an enforcement 

organ if it is called upon to do so. 49F

50 

48 Ruda J M, “Intervention Before the International Court of Justice”, Fifty Years of the International Court of 
Justice, Cambridge, 2. Edition, Melbourne, (1998),  487.   
 
49Gülgeç Y B,  The Jurisdiction Of The International Court Of Justice And Critique Of The Efforts To Broaden 
Its Jurisdiction,  
50 Compromissory Clauses and the Jurisdiction of the International Court of Justice Author(s): Jonathan I. 
Charney Source: The American Journal of International Law , Oct., 1987, Vol. 81, No. 4 (Oct., 1987), pp. 855-
887 Published by: Cambridge University Press 
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b. The Security Council 

 
Figure III: The United Nations Security Council.50F

51 

The Security Council is one of the main organs of the United Nations, which is mandated 

to diffuse threats to peace and has the ‘...primary responsibility for the maintenance of 

international peace and security...’ according to Article 24(1) of the United Nations Charter. 

The Security Council is usually referred to as the political organ of the United Nations; 

however, scholars argue that Articles 37 and 38 of the Charter overlaps with the judicial role 

of the International Court of Justice. Many attempts were taken in order to clear out the roles 

of these organs and determine the relationship between the Court and the Council. The 

proposed solutions revolve around the idea of enlarging the dispute settlement powers of the 

Court.51F

52 

51 https://www.britannica.com/topic/International-Court-of-Justice 
 
52 Furman K R, 'The International Court of Justice and the United 
Nations Security Council: Rethinking a Complicated Relationship' (2006) 106 Colum L 
Rev 435 
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c. Contentious Cases  

During the procedure of contentious cases before the Court, which is defined in the 

Statute, the International Court of Justice presents both parties with full and equal opportunity. 

Whether the state is a member of the United Nations or not, in order to become a party of a 

contentious case, they must accept the jurisdiction of the International Court of Justice. 

Registrar with their minister of foreign affairs and ambassadors. States are represented by 

agencies during trials. Agents do all the formal acts of governments in their place.52F

53 

Deliberations of judges are kept private, but the judgment is proclaimed publicly. The 

judgment of the Court is not open to appeal and is binding to the parties. Only in special cases, 

if a new fact is discovered, may the case be subject to revision, and the Court may then establish 

special chambers as parties request it.53F

54  

Additionally, if there is an agreement between the parties, the Court can act outside of 

international law. A case can be dropped or concluded at any stage of the jurisdiction if parties 

settle on discontinuance. They can inform the Court that they do not wish to proceed and want 

to withdraw the case. The Court then removes the case from its list.54F

55 

d. Advisory Proceedings 

The procedure of giving advisory opinions is similar to contentious cases, which means 

that interested countries can give written or oral statements on the matter. The advisory 

opinions can also be given to non-state actors; however, the advisory procedure is only open 

to the five other organs of the United Nations and the 16 specialized agencies related to the 

United Nations. Unlike the contentious cases, advisory opinions are not binding but rather 

remain as prestigious and highly valued opinions of a high court that has international law as 

its ground.55F

56 The main purpose of the procedure may be just advisory, as foreseen in the 

Statute, but under certain provisions or instruments adopted separately by the United Nations 

or other institutions within the system of the United Nations, they can settle disputes in which 

these institutions are parties.56F

57 

53 https://www.icj-cij.org/en/how-the-court-works 
54 ibid. 
55 ibid. 
56 Ago R, "Binding Advisory Opinions of the International Court of Justice," American Journal of International 
Law 85, no. 3 (July 1991): 439-451 
57 ibid. 
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e. Interim Measures 

Interim protection is considered a suspensory remedy, covering a variety of subjects, 

most importantly human rights. In such cases, either the States or the Court itself have resorted 

to taking interim measures to prevent irreversible damages. With provisional measures, the 

International Court of Justice may require parties to refrain from or perform certain acts.57F

58 

Interim measures are also taken in order to preserve the respective rights of the parties. Before 

taking provisional or interim measures, subsequent acts must also be considered by the Court 

unless the measure in question was taken to legalize the position of the Party concerned.58F

59 

Article 41 of the Statute reads: ‘The Court shall have the power to indicate if it considers 

that circumstances so require, any provisional measures which ought to be taken to preserve 

the respective rights of either party.’  

States generally bring their demands for provisional measures before the Court in the 

early stages of litigation, before the parties are presented full opportunities to make their 

statements and points on jurisdiction and merits. Though these measures may seem necessary 

and beneficial to take, the Court is generally reluctant towards the requests. The requested 

provisions are usually the main substance of the dispute itself. As the process of jurisdiction 

continues, the measures may be modified or revoked depending on the circumstances justifying 

them.59F

60 

f. Merits 

The merits that surround the foundations of not only the International Court of Justice, 

but international courts as a whole, are mainly about the general concepts of international law, 

rights of states and main principles.60F

61 During the adjudication of contentious cases, the 

international personality and sovereignty of states were discussed many times. Many lecturers 

and international lawyers argue that all States have international personalities regardless of 

their position within the international community, so a party of the case may not be a fully 

sovereign state but a protected or mandated one.61F

62 The base and foundation of the rights of 

58 Duxbury A, 'Saving Lives in the International Court of Justice: The Use of 
Provisional Measures to Protect Human Rights' (2000) 31 CAL W INT'l LJ 141 
59 Crawford J, Brownlie I, Brownlie's Principles Of Public International Law (Oxford University Press2019) 
1341-1345 
60 American Journal of International Law , Oct., 1987, Vol. 81, No. 4 (Oct., 1987), pp. 855-887 
61 Fitzmaurice G, 'The Law and Procedure of the International Court of Justice, 
1951-54: General Principles and Sources of Law' (1953) 30 Brit YB Int'l L 1 
62  ibid. 
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States to determine whether state rights are dependent on international law or they are 

absolutely independent instruments, allowing international law to merely regulate or restrict 

these rights. During litigation, this issue arises in many fields as the rules of international law 

are still in the process of construction; therefore, one may have trouble identifying the 

contrariety of an action to international law.62F

63 

Another debated topic is whether the rights of States depend on legal circumstances or 

previously existing rights, or on treaties that were concluded at a remote time. These specific 

questions mostly appear in cases including territorial claims, sea disputes, and border issues. 

Many find the solution in interpreting the treaties and conventions with the rules of 

international law of that time, and not as they exist today.63F

64 

The universality and uniformity of the rules of international law following the questions 

of the supremacy of international law over domestic law have also been discussed many times 

in the history of international courts. However, said courts indicate that exceptional 

circumstances cause the difficulty of applying solid principles as generally, the cases that are 

brought before the Court are not everyday problems. But many international lawyers believe 

that the acts committed by a State depending on their own system of law is not a method of 

escaping international obligations. Their acts still make them responsible in the field of 

international law.64F

65 

4. Sources 

The sources of law may have various meanings in contexts historical, cultural, and social, 

but the term in practice is used in reference to legal rules.65F

66 The sources of international law 

were mainly laid out in Article 38 of the Statute of the International Court of Justice as; 

• ‘international conventions, whether general or particular, establishing rules 

expressly recognized by the contesting states; 

• international custom, as evidence of a general practice accepted as law;  

• the general principles of law recognized by civilized nations;  

63 ibid. 
64 ibid. 
65  ibid.  
66 Crawford J, Brownlie I, Brownlie's Principles Of Public International Law (Oxford University Press2019) 
256-260 
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• subject to the provisions of Article 59, judicial decisions and the teachings of the 

most highly qualified publicists of the various nations, as subsidiary means for 

the determination of rules of law.’ 

 The sources that are mentioned in the article are separate, but they influence each other 

in practice.66F

67 This means that no individual source can be found by themselves in judgements 

that were made over decades. The sources of international law cannot provide long term 

sustainable solutions nor inspire order among the nations if they stand alone. As an example, 

treaties that resolve disputes successfully base on justice, equity and fairness, which are the 

general principles. 

While applying the sources of international law, a balance must be achieved for each one 

of the sources at their moments of establishment, and the balance must be preserved throughout 

the time. These sources constitute a unity, and they form the body of international law. 

However, some sources differ from each other as they are predominant in the jurisdictional 

phase. Sources such as international treaties have more influence as they are based upon the 

consent of the states, whereas other sources such as general principles are derived from ethics, 

morals, and logic.67F

68 Unlike national laws, the sources of international law do not belong to a 

hierarchy, nor are they under specified norms, regulations, or constitutions. This is considered 

to be a deficiency in international law by some scholars. Although Article 38(1) of the Statute 

does not provide a hierarchy, many international courts, led by the ICJ, prioritize international 

treaties as a matter of convenience.68F

69 

Article 38(1) of the International Court of Justice Statute does not provide the complete 

list of sources that may be used in the proceedings. Many sources exist as a result of the Article, 

such as the binding decisions of international organizations and unilateral acts, the effect of 

which can be seen in many decisions of the International Court of Justice. International law is 

not static and is considered to be in the process of establishment by many scholars. This is the 

reason why international law and international courts may have a variety of sources other than 

the listed few.69F

70 

67 Wolfrum, R., Sources of International Law. In: Max Planck Encyclopedia of Public International Law. (2011) 
68 Wolfrum, R., 2011. Sources of International Law. In: Max Planck Encyclopedia of Public International Law. 
69 ibid. 
70 Wolfrum, R.,  Sources of International Law. In: Max Planck Encyclopedia of Public International Law. 
(2011.) 
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In the beginning, international law consisted mainly of the customs and practices that 

have been long known throughout the history of interstate relations. With the creation of the 

international treaties and opinion juris under the United Nations, some authors have begun to 

doubt the need for customary international law. However, many counters argue that the 

flexibility of customary law makes it easier for developing and adapting to the changing 

situations when compared to adjusting treaty law. 

General principles of law affect other sources of international law in many ways, as they 

are guidelines for human rights, assisting in the review of international treaties and the basis of 

all the other sources. These principles act as gap fillers when treaties or customs do not provide 

a satisfactory solution.70F

71 They complement the other sources by being a starting point for a 

new rule set of customs or influence the interpretation of the acts of the States. The decisions 

of the International Court of Justice show that the common principles of law provide the 

common grounds for international treaties.71F

72 

The former division of sources being categorized as legally binding and those that lack 

sanctions are disappearing as time passes. The international treaties are broadly affected by 

these non-binding norms, and their influence continues to shape and the development of 

international law. Also, the tendency of applying these soft sources that lack sanctions as a 

supporting unit are growing rapidly.72F

73 

 

71 https://law.gwu.libguides.com/c.php?g=515695&p=3525705 
72 Wolfrum, R., Sources of International Law. In: Max Planck Encyclopedia of Public International Law. (2011) 
73 ibid. 
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II. INTRODUCTION TO THE CORFU CHANNEL CASE 

The Corfu Channel Case is the very first case brought before the International Court of 

Justice. Through this case, the new World Court laid the foundations in areas such as 

continental shelf disputes, the Law of the Sea, and the judicial settlements of international 

disputes.73F

74 

The case started right around the beginning of the Cold War and in the new world order. 

During the period that the incident occurred in 1946, the vast majority of the international 

transportation was made through the sea. Ships and shipping were vital in international trade, 

and the international security and relationships of states were directly affected by the vast 

freedom of the transit of cargo ships and warships. Although there was an increase in using air 

transportation, shipping still had the majority for use.74F

75 Before the accident, there was no 

established regime for the passage of warships in international law. The Corfu Channel Case 

provided an opportunity for the newly established International Court of Justice to solve the 

recurring disputes on the freedom of navigation, access of warships to the territorial seas of 

other States, and many other disputes regarding the Law of the Sea.75F

76 

The importance of this case lies in many factors. It was the first time the jurisdiction of 

the Court was questioned and the first contentious case of the International Court of Justice, 

which was referred by the United Nations Security Council. The Security Council was also in 

its first year of existence, and the ordeal served as a proof of concept for the newly established 

United Nations system.  

The two Parties of this case were Albania and the United Kingdom. The dispute was 

brought to the Security Council on April 9, 1947, and the Security Council made the following 

statement:  

‘The Security Council, having considered statements of representatives of the United 

Kingdom and Albania concerning a dispute between the United Kingdom and Albania arising 

out of an incident on 22nd October 1946, in the Strait of Corfu, in which two British ships were 

damaged by mines with resulting loss of life and injury to their crews, recommends that the 

74 Waibel M, "The Corfu Channel Case." (2010). 
75 Bannelier, K., Christakis, T., & Heathcote, S.  The ICJ and the Evolution of International Law: The enduring 
impact of the Corfu Channel case. Routledge. (Eds.). (2012). 
76 ibid. 
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United Kingdom and Albanian Governments should immediately refer the dispute to the 

International Court of Justice in accordance with the provisions of the Statute of the Court.’76F

77 

 The case began with a notice of the unilateral application by the United Kingdom against 

Albania on 22 May 1947 after the resolution of the Security Council.77F

78 

1. Historical Background 

As a result of World War II, many cities were left to nothing but ruins, there were 

expulsions and burials everywhere, and borders were redrawn. Before the Second World War, 

the population of the world was approximately 2 billion and then less than a decade later, the 

war resulted in 80 million deaths which means 4 per cent of the whole world was lost. Allied 

forces took control of Germany and Japan and the former territories of them which they ruled. 

The main objective was to permanently demolish the incompatible structure of the states. Many 

factories were destroyed, and the leaders of these states were either removed or prosecuted. 

Many courts were established for war crimes, and trials were held. This resulted in executions 

and prison sentences for thousands of people, which created the need for international courts.78F

79 

 

77 United Nations, Security Council S-P.V. 127, p. 46 
78  Jones J M, 'Corfu Channel Case - Jurisdiction' (1949) 35 Transactions Year 91 
79 https://www.theatlantic.com/photo/2011/10/world-war-ii-after-the-war/100180/ 
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a. The United Kingdom 

 

Figure IV: Map of the United Kingdom 19th century.79F

80 

The eighteenth-century of the United Kingdom is known as the Victorian Era. Without a 

doubt, the reason for this designation is the reign of Queen Victoria, who ruled Britain for over 

60 years. During this long reign, the power and wealth of Britain become unrivalled. The reach 

of Britain extended across the globe as it held political stability, industrial prowess, and 

technical developments in communication and transport.80F

81 

Prior to the post-World War II decolonization movement, Britain possessed major 

colonies such as India, which provided an opportunity for economic growth. British investors 

and traders were free to dominate foreign markets. By the 1880s, Colonialism spread even 

further, turning into a battle within Europe and leading Britain to respond by occupying new 

80 https://www.raremaps.com/gallery/detail/27092/a-new-and-accurate-map-of-that-district-of-great-britain-cal-
kitchin 
81 https://www.english-heritage.org.uk/learn/story-of-england/victorian/ 
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regions in Africa. At this point, imperialism had become a national policy. In 1901, the British 

Empire had flags over about one-fifth of the surface of the earth.81F

82 

On the political side, it is seen that the parliamentary government was at the height of its 

prestige. The issue of the Irish home rule led by Gladstone, one of the leading politicians, 

divided the Liberals and allowed the Conservatives to dominate as the 19th century ended. The 

election of James Keir Hardie, the precursor to the Labor Party, in 1900, indicated the decline 

of liberalism and the politics of the future decades.82F

83 

Starting the new century, the new and successful reign of Edward VII began. During the 

period of 1901-1910, which some preferred to call the Indian Summer, British high society was 

living its best era. However, the living conditions of the middle-class and the low-income 

workers in urban and rural areas were often neglected. Social reforms were needed, and they 

were on their way to change this everlasting problem. The liberal government of 1906-1914 

laid the foundations of the welfare state with their social reforms.83F

84 

The First World War was a challenging era for the Empire. Civilians were brought to the 

front lines, and London was targeted by aircraft from all the way to the east coast. Throughout 

the war, taxation and censorship increased. Women had to work in place of men in the domestic 

economy, undertaking heavy work. Country houses of noblemen were used as hospitals for the 

wounded soldiers. The nation suffered in its politics too. During the first World War, 

monarchies were toppled, and revolution was widespread, breaking empires apart. In contrast, 

popular support for the monarchy was sustained through the George V reign between 1910-

1936, in both peace and wartime.84F

85 

Right after the war ended in the continent, Anglo-Irish Wars broke out in Ireland. 

Industries were troubled, and economic recession in 1926 led to the only general strike in 

British history. The Wall Street Crash of 1929 meant continuing hardship, especially in 

industrial areas. Britain still managed to gain mandates over the post-war territories of former 

German and Ottoman lands. British control over the globe was now more widespread than 

ever, but on the mainland, the Irish Free State became independent in 1922 and took land from 

the great empire.85F

86 

82 ibid. 
83 https://www.english-heritage.org.uk/learn/story-of-england/victorian/power-and-politics/ 
84 ibid. 
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Soon after, in the 1930s, a new World War was on its way with the quick expansion of 

the German Empire. At that time, an internal constitutional crisis arose between two brothers, 

Edward VIII and George VI. In 1939, for the second time in a generation, the United Kingdom 

was at war with Germany. The Miracle of Dunkirk was a major point in the war from the 

British viewpoint. By 1943, the United States of America dominated the alliance. 1944 D-day 

landings and allied bombing indicated the drawn-out defeat of German forces. The war in the 

Far East ended with the bombing of Hiroshima and Nagasaki, a new era, the atomic age.86F

87  

After six years of sacrifice and conflict, finally, on 8 May 1945, the Second World War 

had finally ended, and the victory was celebrated with relief and joy across the United 

Kingdom. On the other hand, the economic position of the country faced a number of 

challenges; it was unable to match the United States of America, and the unemployment issue 

was severe.87F

88 

87 ibid. 
88https://www.bbc.co.uk/bitesize/guides/zgmf2nb/revision/1#:~:text=Britain%20suffered%20264%2C433%20m
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b. Albania 

 

Figure V: Map of the Balkans, 1918.88F

89 

In the fourteenth and fifteenth centuries, the Ottoman Empire swept into the Western 

Balkans. Albanians at that time did not have enough manpower to withstand an empire of a 

great calibre. For five centuries, during the Ottoman rule, the majority of the Albanian 

population converted to Islam. As the governmental style of the empire allowed different races, 

many Albanians garnered fame and fortune as administrators, soldiers and merchants, 

especially in border regions of the empire. However, as the Empire kept growing, reaching its 

natural borders, management of provinces got harder and central powers started to lose their 

authority. Rulers of the Ottoman Empire lost the capacity to command the loyalty of local 

pashas who governed the districts. With the emerging national movements among different 

nations that were scattered inside the whole country, threats directly to the existence of the 

89 https://www.raremaps.com/gallery/detail/66263/les-balkans-patesson 
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empire began. The struggle to preserve the central authority of the Ottoman rulers of the 

nineteenth century was losing traction. They introduced reforms aiming at unruly pashas and 

checking the spread of nationalist ideas, but the ideas failed to accomplish their intended 

goals.89F

90 

In the late 19th century, the nationalism of the Albanians stirred for the very first time 

when it appeared that Montenegro, Serbia, Bulgaria, and Greece had eyes on the Albanian 

populated lands of the Ottoman Empire. In 1878, during the Prizren League, Albanian leaders 

pressed for autonomy within the empire, which was a turning point for Albanian Nationalism. 

After decades of political instability followed by the defeat of the Ottoman Empire in the 

Balkan lands in the First Balkan War in 1912-13, Albanian Leaders declared the independence 

of the Albanian State. Great Powers of Europe were very engrossed in the process of creating 

the newly independent state after the Second Balkan War of 1913. The newborn state, however, 

collapsed within weeks of the outbreak of World War I.90F

91 

During the aftermath of World War I, with the collapse of the Austro-Hungarian and 

Ottoman empires, Albanians were left in a crisis between the two collapsing empires. This led 

them to seek protection through Italy. However, after 1925, the Italian Leader Mussolini sought 

to dominate Albania. In 1928, under Zog I, a conservative clan chief and former prime minister, 

Albania became a kingdom hoping to abolish Italian ascendancy in Albanian internal affairs. 

However, not even a decade later, troops of Mussolini marched in and occupied Albania, 

overthrowing Zog and segregating the country. Despite the great resistance at Durres, Italians 

made their way through. Victor Emmanuel III took the crown of Albania, and under Italian 

surveillance, a fascist government led by Shefqet Verlaci absorbed the military and diplomatic 

service of Albania into the governmental structure of Italy. 91F

92 

World War II was a time of great struggle for Albania. Citizens of Albania were fighting 

each other as the country was divided into communist and nationalist units. In addition to the 

plethora of internal problems, pressing external problems also threatened the people. Between 

1941 and 1944, Albanians were defending against the occupying Italian and German forces. 

With the strong presence of Yugoslav and Allied assistance, especially with British and United 

States weaponry, the communists triumphed over the nationalists in a civil war in September 

1943. Following that in late 1944, Germany withdrew its forces from Albania. A military 

90 Zickel R E,  Iwaskiw W R, Albania (2nd edn, Federal Research Division, Library of Congress 1992).  
91Ibid.  
92ibid.  

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 28



victory combined with the favour of the majority brought the communists of Albania to the 

centre stage of politics in Albania. Communist leaders Enver Hoxha and Mehmet Shehu 

eliminated rival regimes and began their reign.92F

93  

The governance of Enver Hoxha was described as a totalitarian communist regime at that 

time. The regime lasted for a long time, starting from 1944 until the death of the party leader 

and the first secretary. Strict control was maintained over every aspect of the country, mainly 

on internal affairs, broadening to a compulsive foreign policy. These compulsive policies were 

rather out of tune with the international order. After World War II, the country adopted a 

Stalinist economic system leaning on Yugoslavia, the Soviet Union and, China before finally 

becoming self-reliant.93F

94 

c. Sea Mines 

The first usage of sea mines during warfare is still unknown, but many written sources 

steer to the siege of Antwerp in 1584-1585. The serious development of sea mines, however, 

took almost 200 years after this siege. In the beginning, the usage of mines was found unethical 

and barbaric as a means of warfare. During the American War of Independence between 1775-

1782, the usage of floating explosive barrels to down British naval vessels was proposed, but 

this operation failed miserably due to vigilant lookouts of British ships. After a few years, the 

sea mine project again in the Revolutionary and Napoleonic Wars to sink the ships of opponents 

using towed explosives, but this idea was not embraced either due to ethical reasons and the 

condition of wars.94F

95 

The first use of sea mines in a modern sense occurred during the Crimean War. The 

Russians used the mines as a defensive weapon in the Baltic and the Black Sea. These weapons, 

which can damage hulls of enemy ships just by contact with a ship, were designed by Moritz 

von Jacobi and Immanuel Nobel. They were not very effective in terms of explosive power. 

One of these mines exploded under a British warship called HMS Merlin, but no damage was 

taken by the ship. The first ship to sink because of a mine was the USS Cairo in the American 

Civil War in Mississippi in 1862. The mine was different from the rest, as it did not get 

triggered by the contact made with the hull of the ship but rather controlled by a wire from the 

shore. This showed that mines could be controlled and used against select targets, unlike the 

93ibid.  
94 Zickel R E,  Iwaskiw W R, Albania (2nd edn, Federal Research Division, Library of Congress 1992). 
95 1907 Hague Convention VIII Relative to the Laying of Automatic Submarine Contact Mines Steven Haines 
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contact mines, which were unable to distinguish warships from merchant vessels. Traders and 

coastal states were not in favour of this new tool of war since it caused a significant threat to 

free navigation and could inflict serious and widespread injury to those on board. Humanitarian 

efforts also worked to ban or limit the use of sea mines.95F

96 

By the end of the nineteenth century, a conference was held in the Hague with the purpose 

of limiting the armaments. Three conventions and three declarations related to weapons were 

the results. At that time, land regulations were more prevalent since naval warfare was not 

widespread. As a result of this, only one of the documents was directly related to the naval 

war.96F

97 

 

Figure VI: Placing of sea mines.97F

98 

The Russo-Japanese Wars occurring in 1904-1905 were largely conducted over naval 

warfare. The war was important not only because of the rise of Asian powers prevailing and 

causing a threat to Europe, but because it changed the view of naval wars. Since there was 

already an intense naval arms race, these wars only added fuel to the common agenda of 

armament. During the Battle of Tsushima, an enormous battleship carrying the Russian flag 

and hosting Admiral Stepan Osipovich sunk deep down to the waters. What was bewildering 

was the cause of this loss: it was not due to ship-to-ship combat but was rather because of 

Japanese automatic submarine contact mines. After this incident, many states with substantial 

surface fleets were made aware of the potential destructive powers of the mines and the 

vulnerability of their warships. Throughout the Russo-Japanese Wars, both sides depended 

mainly on sea mines. The Russians laid a minefield off Port Arthur, which destroyed two 

battleships, four cruisers, two destroyers and a torpedo boat of the Japanese. However, this also 

96 ibid. 
97 ibid. 
98 https://espectromundial.wixsite.com/blog/post/an%C3%A1lisis-del-conflicto-del-canal-de-corf%C3%BA-
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resulted in merchant shipping getting disrupted with mines, seriously hindering their free 

navigation. This caused the British and other European powers great concern with regard to 

overseas trading companies, pressuring the policy of the British Government on limiting sea 

mines as the second Hague Conference approached.98F

99 

The outbreak of the World War in 1914 caused the rapid proliferation of sea mines, with 

both belligerents and neutrals engaging in coastal defence and mine-laying across the domains 

of the high seas. Not long after the outbreak, the first navy engagement in the war between the 

United Kingdom and Germany occurred. Both sides were heavily engaged in offensive 

minelaying operations off their ports. British destroyers were getting struck by explosive mines 

and suffering heavy casualties as the ships became unfit for reuse. 99F

100 

  
Figure VII: Unleashing of the magnetic mine100F

101 

The parties of the war were expected to engage in both minelaying activities and the 

operations to prevent them; however, neutral States were also laying defensive minefields 

around their coasts. Even before the engagement between the United Kingdom and Germany, 

mine laying on the coasts of the Baltic Sea, which was governed by the Netherlands and 

Denmark, begun. Neutral mining was done continuously at the beginning of the war by many 

other neutrals, such as the Ottoman Empire, which later entered the war as a belligerent. The 

Ottoman Empire laid its mines in the eastern Mediterranean and their major straits. Until the 

99 1907 Hague Convention VIII Relative to the Laying of Automatic Submarine Contact Mines Steven Haines 
90 INT’L L. STUD. 412 (2014) 
100 ibid. 
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war culminated in late 1918, the mining of coast and straits by both belligerent and neutrals 

remained a major part of naval war.101F

102 

 Approximately a quarter of a million mines were laid in total during the war by 

belligerents and neutrals. The most extensive minefield was believed to be laid by the British 

in the North Sea in order to prevent submarines of Germany which had the purpose of 

sabotaging Allied shipping. 102F

103 

With these developments in the war, the general purpose of the 1907 Convention seemed 

to be inefficient. The belligerent states used the convention as a legal basis for their excessive 

minelaying. There were loopholes in the provisions related to the types of mines in the 

convention. Despite the ineffectiveness of the convention in preventing excessive damage done 

by mines, a major part of the commercial shipping was done without interruption and trading 

routes remained safe and open during the hostilities. The Russian - Japanese War gave insight 

on the potential effects of sea mines on maritime trading and general conduct of war at sea, and 

merchant vessel navigation became relatively safer due to the convention. Still, the war 

disrupted the trade and sea mines were one of the reasons. The first major era of globalization 

came nearly to a full stop during the outbreak. The fact that mining had this much effect all 

around there started many different points of view by the belligerent on the utility of this 

weapon.103F

104 
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Figure VIII: Parachuted mines104F

105 

The usage of naval mines was favoured by all belligerents and neutrals as they helped 

with the isolation of their enemy by cutting off ocean-borne supplies and limiting shipping of 

any kind. These minefields were usually notified so that ships could avoid them, but the 

notifications were so vague that mishaps were inevitable. Even though there were protests and 

counter-protests regarding mining, it eventually diminished. With the rise of International 

Humanitarian Law, now states consider the use of sea mines as a lawful weapon that comes 

with restrictions.105F

106 
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2. Summary of the Incident 

 
Figure IX: Map of the Corfu Channel106F

107 

In 1944 and 1945, during the Second World War, British minesweepers searched the 

north side within Albanian territory to clear out the area from mines laid. Back in time, the 

British Government did not receive any objection from the Albanian Government. Right after 

the World War ended in November 1945, the International Central Mine Clearance Board was 

established by the Soviet Union, the United States, the United Kingdom, and France. 

107 Ottens, Joachim, “Nova et accurata geographica tabula insulae Corfu seu Corcyrae cum confiniis suis, ac 
portubus ex adverso in Graecia jacentibus” (1700) 
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Throughout the minesweeping operations in the territory of Albania, the Albanian Government 

was regularly informed about the procedure of operations as they were not a part of the 

operations due to their lack of minesweeping forces. During this time, the Corfu Channel was 

open to navigation without interference from Albania, Greece, or other States that had 

territorial powers on that area. The Channel was used for shipping by many nations 

comfortably.107F

108 

 

Figure X: HMS Mauritius108F

109 

 

 

Figure XI: HMS Leander109F

110 

On May 15, 1946, Albanian batteries fired on two British cruisers, Orion and Superb, 

which were passing through the Channel. No damage was done; however, after this accident, 

the Government of the United Kingdom demanded an apology from the Albanian Government 

as they found this act to be a deliberate abuse of international law and maritime customs, 

requesting that the people responsible would be punished accordingly. The response of the 

Albanian Government was not satisfactory for the United Kingdom since they stated that 

foreign warships do not possess the right to pass through the part of the Channel belonging to 

Albania. The Albanian Government stated that there was no intention of interfering with the 

108  Jones J M, 'Corfu Channel Case - Jurisdiction' (1949) 35 Transactions Year 91 
109 https://www.naval-history.net/WXLG-Corfu1946.htm 
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navigation nor attacking British ships so as long as the State had provided nonaggressive intent 

and requested permission.110F

111 

According to the Albanian side, the warships sailed close to the coast near Saranda, 

where the incident apparently took place, without flags and was warned by the coastal 

authorities, but the ships refused to follow the warnings. The British flagged up only after a 

few deterring shots were fired. The United Kingdom denied the alleged absence of flags. On 

May 29, 1946, Albania declared that even though they respect the right of innocent passage, 

they do not accept the perception of the waters of Saranda as an international channel of 

navigation since it belongs to Albanian territorial waters. Therefore, this does not imply that 

Albania has the right to interrupt the sea traffic through those waters. It has long been an 

international practice for States to allow ships of other nations to pass without hindrance. This 

custom is particularly applicable for straits such as the Corfu Channel, which connects two 

parts of the open sea.111F

112 

 Additionally, before the Second World War, the use of the Corfu Channel was limited 

to coasters and to shipping of the adjacent countries. Unlike the claims of Britain, it was not an 

international channel of navigation. The Albanian Government requested to be informed of the 

passage of the ships of the United Kingdom.112F

113 

 The United Kingdom refused to give any prior notifications for the passage through the 

Corfu Channel.113F

114 The reason behind the refusal was that until May 1946, shipping was 

regularly done through the North Corfu Channel without the hindrance or the requirement of 

the territorial powers concerned, Albania and Greece. Additionally, no objections were made 

to the presence of British minesweepers by Albania or any other country in late 1944 and early 

1945 in the North Corfu Channel, Valona Bay, and the Durazzo Approaches.114F

115 
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Figure XII: HMS Saumarez115F

116 

 

Figure XIII: HMS Volage116F

117 

On October 22, 1946, two British destroyers were struck by the mines while passing 

through the Strait. Serious damage was inflicted upon the two ships HMS Saumarez and HMS 

Volage, and the lives of forty-four sailors were lost. The United Kingdom believed the Strait 

was free of mines as they had already cleared.117F

118 Since this accident on the 27th, the British 

Government informed the Albanian Government of the planned minesweeping operation. The 

Albanian Government refused the operation as they believed the operation would be a violation 

of territorial waters and a provocative incursion. They then carried the matter before the United 

Nations, but the operation was still carried out, and over twenty mines were cleared during the 

operation.118F

119 

The Government of Albania did not deny the right of innocent passage and did not 

suggest that the lack of shared intelligence or prior notifications would lead to the mining of 

ships but claimed that the passage on October 22 was not innocent. After the operations, 

Albania claimed that Britain had no right to sweep, and the operation itself was not carried out 

properly. The Mediterranean Board recommended a check sweep; however, the 

116 https://www.naval-history.net/WXLG-Corfu1946.htm 
117 https://www.naval-history.net/WXLG-Corfu1946.htm 
118 Wolfrum R., The Corfu Channel Case, In: Max Planck Encyclopedia of Public International Law. Oxford 
University Press (2011) 
119 Feaver H F, 'The Corfu Channel Case: The Preliminary Objection of Albania' (1948) 26 
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recommendation was refused by the Central Board. The Central Board decided to carry out the 

mine-clearing operation but only after the approval of Albania. The Yugoslav and Russian 

governments proposed that Albania must be invited to participate in mine clearance operations 

regarding its coastal waters. However, this proposal was rejected by the British and Greek 

Governments. After many vague debates, the Mediterranean Board decided to lay the 

responsibility of running the operation of minesweeping to Greece, but according to the 

Albanian Government, the British Naval Forces unilaterally ordered the Greek Government to 

conclude other tasks.119F

120 

On November 12, as alleged by Albania, a large number of warships carrying the flag of 

the United Kingdom were seen cruising in all directions between Butrinto and Karaburun, close 

to the southern coast of Albania. Further, on November 13, starting from 10 a.m., the British 

warships scrolled throughout the waters of Saranda at a distance of 500, 1000 and 1500 meters 

from the Port under the pretext of minesweeping for the whole day while constantly firing in 

all directions. Additionally, the United Kingdom invited the present observer of the coast, the 

French Naval officer Captain Mestre, without the authorization of the Mines Clearance 

Board.120F

121 

The Government of the United Kingdom replied to these allegations as the operations 

were legally authorized and were carried out without any flaw. They claimed the fired shots 

were for the mine clearance and not excessive nor improper, as they did not cause any kind of 

danger for those onshore. 121F

122 

After the examination, it appeared that the mines were German manufactured and 

recently laid. The United Kingdom stated that it was near impossible to lay down this many 

mines without the knowledge of the Albanian authorities. According to the British authorities, 

it was either the decision of the Albanian government, or they already knew the whereabouts 

of the mines. The Government of United Kingdom believed that this action caused a breach in 

international law as according to the Eight Hague Convention of 1907 Article 3, which reads; 

‘A belligerent party which violates the provisions...shall be responsible for all acts committed 

by persons forming part of its armed forces.’ Additionally, the Government of the United 

Kingdom stated that any country laying down mines in wartime is bound to notify the danger 

120  Munro H A, 'The Case of the Corfu Minefield' (1947) 10 Mod L Rev 363 
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zones to all the countries, whereas the Government of Albania did not make any public 

notifications.122F

123 

The experts state that one minelayer can put down eight mines in fifteen minutes. The 

minefield in the Saranda might have been a defence coast to block the Channel or force the 

ships from the coast. The opinion of the British Delegation is that laying mines so close to the 

shore without the notice of the Albanian Government is nearly impossible without also 

attracting the attention of locals. Other than that, no newly laid minefields were found except 

in the Corfu Channel. The Albanians, supported by the Governments of Poland and Russia, 

once again denied the accusations and stated that nor did they lay the mines or know the 

whereabouts of the mines as they do not possess mine-laying crafts.123F

124 
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Figure XIV: HMS Saumarez ((c) IWM A31207) – ‘showing the damage sustained by an influence mine laid in 

the Medri Channel area of the Corfu Strait in the Mediterranean. The mine was laid by Albania against 

international agreements. She is seen here under tow from HMS Volage, which suffered a similar fate just two 

hours later.’124F

125 

 

 
Figure XV: HMS Volage ((c) IWMA31208) – ‘showing the damage (lost bow) sustained by an influence mine 

laid in the Medri Channel area of the Corfu Straight in the Mediterranean. She is seen here towing HMS 

Saumarez (out of view to the right), which suffered a similar fate just two hours previous.’125F

126 
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Figure XVI: HMS Volage in Malta126F

127 

On October 29, three United Nations Relief and Rehabilitation Administration barges 

passed through the alleged minefield without any damage. Even if there were mines, Albania 

did not know by whom the mines were laid. The Government of Albania refused to be 

responsible for the safety of navigation since the mining of ships were in places considered to 

have been cleared. Additionally, the German mines could be found almost anywhere in Europe. 

There is no legitimate evidence that the mines which caused the explosions on October 22 were 

the same as those found during the minesweeping operations on November 13. However, there 

was an old German minefield around the area, and the floating mines or the remaining ones 

from the previous operations might have been swept by the explosions that happened 

beforehand and caused the accident. Additionally, there was a possibility that the destroyers 

might have been blown by the wind to the remnants of the old minefield of Germans.127F

128 

Furthermore, the possibility of some ill intending States laying down the minefield 

between October 22 and November 13 without the notice of the Albanian Government remains. 

The objective would be to provoke bad relations between Britain and Albania. Without 

accusing, the Government of Albania showed that there were a total 2000 of mines of the same 

kind as the ones found during the operations. There were similar dumps in Greece and other 

states too. After being asked about the possibility of a third-party state having laid mines 

undercover by the subcommittee of the investigation team, the Albanian representative 

answered that a vigilant guard was placed along the coast, but this did not prevent the ships of 

the Greek Government from entering Albanian waters on provocative missions. Therefore, 

according to the Albanian side, a third-party interference was technically possible. After the 

127 ibid. 
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given example of Greek passage, the Greek Government was contacted and was asked whether 

their vessels, military or otherwise, had passed through the Channel between October 22 and 

November 13. The Greek authorities stated that they had used the channel as they considered 

it a normal route. The Albanian Government also claimed that three British aircraft flew over 

their territory in a threatening way on October 23, but this was denied by the British 

Government.128F

129 

The Government of Albania states that the distance between the Coast of Corfu and 

Saranda is over seven miles, and the ordinary channel of navigation is not at the 1500 meters 

from Saranda, the place of incident. As previously mentioned, according to the Albanian side, 

the usage of the channel was limited to the coasters and adjacent countries, and the passage 

was not an international channel as claimed by Britain. It was allegedly stated that the 

Government of the United Kingdom had been edging the channel closer to Albania. 

Additionally, the incident area where the destroyers were damaged was not the swept area in 

1944.129F

130 

The Government of the United Kingdom demanded an apology which was not given 

before for the British cruisers, an assurance for not repeating the same lawless actions, and 

compensation for both the cruisers and destroyers alongside the loss of the lives of sailors. The 

Albanian Government did not give a satisfactory response to the demands made by the United 

Kingdom.130F

131 Albania stated that any minesweeping operation without its consent inside the 

territorial waters of Albania would be considered as a violation of Albanian territory and 

sovereignty, and this means that no foreign warships had reason to sail without the consent of 

the Albanian government.131F

132 On any occasion, all charges and accusations are denied by the 

Albanians.  

The failure of diplomacy between the two states caused the matter to be brought to the 

Security Council. On 21 December, the Albanian Government expressed their regret for the 

incident which occurred on 22 October but denied responsibility for the laying of mines. The 
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Albanians said that the mine-laying must have been done by those who did not wish to see 

friendly relations established between the Albania and United Kingdom. 132F

133 

As a permanent member of the Security Council, the United Kingdom found the stance 

of Albania unsatisfactory and, on 13 January 1947, brought the incident to the Security Council 

under Article 35 of the United Nations Charter. Article 35(1) of the Charter provides that 

member states of the United Nations may bring any kind of dispute or situation which might 

lead to international friction or endanger the international peace and security to the Security 

Council or the General Assembly. The main complaint of the United Kingdom against the 

Albanian Government revolved around the idea of breaching international peace and security, 

showing a serious threat against the peaceful, lawful, and innocent passage of ships.133F

134 

On 20th January 1947, the Security Council undertook the dispute and decided to invite 

Albania, which was not a member of the United Nations. At the time, to take a seat without a 

vote related to the discussions towards the unfolding of the dispute, in pursuance of Article 32 

of the Charter as ‘Any Member of the United Nations which is not a member of the Security 

Council or any state which is not a Member of the United Nations, if it is a party to a dispute 

under consideration by the Security Council, shall be invited to participate, without vote, in 

the discussion relating to the dispute.’ Nevertheless, the United Kingdom has also abstained 

from voting as Article 27 of the Charter states that ‘...a party to a dispute shall abstain from 

voting.” 134F

135 

After three months of extensive debates and investigations, at the 127th meeting of the 

Security Council on 9 April 1947, with the Soviets and Poland abstaining, the Security Council 

recommended, under Article 36(3), that the dispute should be submitted to the International 

Court of Justice as its first case. 135F

136 

As a result of the resolution that passed on the 9 April 1947, under Special Agreement, 

the purpose of submitting to the International Court of Justice was mainly to answer the 

following questions:136F

137 
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• Is Albania responsible for the explosions, damage and loss of life that occurred on 

the 22nd October 1946 in Albanian territorial waters and to pay compensation under 

international law? 

• Has the United Kingdom violated the sovereignty of Albania by the acts of British 

cruisers in Albanian waters? 

On 13 May 1947, an application was filed to the International Court of Justice accusing 

Albania. The accusation was that after the mine-clearing operations, Albania having laid or 

allowing a third State to lay the mines. 

3. Claims 

a. The United Kingdom 

i. The United Kingdom claims that the Albanian Government laid, caused to be 

laid, or had the knowledge of mines existence or the procedure of their 

settlement in its territorial waters in the Corfu Channel before the accident of 

22nd October.  

ii. The United Kingdom claims that the ships that sailed on October 22nd had their 

flags up and were not warned by the authorities of Albania. 

iii. The authorities of the United Kingdom claim that the Corfu Channel is an 

international strait. 

iv. The United Kingdom claims that the knowledge obtained from the Albanian 

Government regarding the areas that are part of an international highway was 

being used for the safe shipping of many States.  

v. The United Kingdom further claims that, whether or not these areas belong to 

an international strait, a State cannot lay or permit the existence of a minefield 

constituting a danger to both the shipping and the passenger safety of other 

States, without prior notice. 

vi. The United Kingdom claims that the Albanian Government did not notify the 

existence of these mines as required by Articles 3 and 4 of The Hague 

Convention No. VI11 of 1907 while breaching the general principles of 

international law and basic norms of humanity. 

vii. The United Kingdom claims that the Government of Albania is internationally 

responsible for the deaths of forty-four sailors, the injured crew and the damage. 
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viii. The United Kingdom claims that the Albanian Government is obligated to make 

reparation or compensation to the Government of the United Kingdom. 

 

b. Albania 

i. The Government of Albania rejects all the claims made by the United Kingdom. 

ii. The Government of Albania claims that the use of the Corfu Channel was 

limited to neighbouring countries, and the channel was not an international 

channel of navigation. 

iii. The Government of Albania claims that they do not possess any minelaying or 

mine-sweeping equipment to cause the alleged incident. 

iv. The Government of Albania emphasizes the strong possibility of third state 

intervention to cause damage to the relationship of British and Albanian 

Governments. 

v. The Albanian Government claims that the operation carried out by the United 

Kingdom was lawless, and the minesweeping was carried out improperly. The 

British Government had no right to sweep. 

vi. The Government of Albania claims that through November 12 and 13, many 

British warships cruised close to the coast of Albania while firing in all 

directions. 

vii. The Government of Albania claims that on May 15th, the warships sailed near 

the  Albanian coast had no flags to show that they belonged to the British Navy 

and were warned before the accident occurred. 

 

4. Timeline of the Case 

a. On 15 May 1946, two British batteries were fired by the Albanian batteries. After 

this incident, even though no damage was done, the relation between the two states 

got tense, and a struggle of diplomacy which will lead to the first case of the ICJ, 

started. 

b. On 22 October 1946, two British destroyers were struck by the mines while passing 

through the Strait of Corfu. 

c. Between November 12 and 13, the ships of the United Kingdom were allegedly 

seen to cruise on the southern coast of Albania 
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d. On 29 October, three United Nations Relief and Rehabilitation Administration 

barges passed through the alleged minefield without any damage. 

e. On 21 December, the Albanian Government expressed their regret for the incident 

which occurred on 22 October but denied responsibility for the laying of mines. 

f. On 13 January 1947, The United Kingdom brought the incident to the Security 

Council under Article 35 of the United Nations Charter. 

g. On 20 January 1947, the Security Council undertook the dispute and decided to 

invite Albania, which was not a member of the United Nations at that time. 

h. On 9 April 1947, at the 127th meeting of the Security Council, under Article 36(3) 

of the Charter of the United Nations, the dispute was directed to the International 

Court of Justice. 

i. On 22 May 1947, the Government of the United Kingdom unilaterally applied and 

brought the dispute to the International Court of Justice. 

j. Preliminary Objection of Albania 

On July 23, 1947, the International Court of Justice received a letter dated July 2 from 

the Albanian government stating; 

 ‘The Albanian Government, for its part, fully-accepts the recommendation 

of the Security Council. Profoundly convinced of the justice of its case, resolved to 

neglect no opportunity of giving evidence of its devotion to the principles of friendly 

collaboration between nations and of the pacific settlement of disputes, it is 

prepared, notwithstanding this irregularity in the action taken by the Government 

of the United Kingdom, to appear before the Court. Nevertheless, the Albanian 

Government makes the most explicit reservations respecting the manner in which 

the Government of the United Kingdom has brought the case before the Court in 

application of the Councils recommendations and more especially respecting the 

interpretation which that Government has sought to place on Article 25 of the 

Charter with reference to the binding character of the Security Councils 

recommendations. The Albanian Government wishes to emphasize that its 

acceptance of the Courts jurisdiction for this case cannot constitute a precedent 

for the future.’137F

138 

138 ICJ, Corfu Channel Case, Judgment of Mar. 25, 1948 at 19. 
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Following this letter, the Court issued an order to fix time limits for the presentation of 

the Memorial of the United Kingdom and the Counter-Memorial of Albania, which is as 

follows; 

‘...Whereas in this note the Albanian Government declares inter alia that the 

Government of the United Kingdom, in bringing the case before the Court by 

unilateral application, has not proceeded in conformity with the recommendation 

of the Security Council of April 9th, 1947, or with the Statute of the Court or the 

recognized principles of international law, and that, accordingly, the Albanian 

Government would be within its rights in holding that the Government of the United 

Kingdom was not entitled to bring the case before the Court without first 

concluding a special agreement with the Albanian Government; but whereas the 

Albanian Government, fully accepting for its part the recommendation of the 

Security Council, is prepared, notwithstanding this irregularity and in evidence of 

its devotion to the principles of friendly collaboration between nations and of the 

pacific settlement of disputes, to appear before the Court... 

... for the Memorial of the Government of the United Kingdom: 

Wednesday, the 1st of October 1947; 

for the Counter-Memorial of the Albanian Government:  

Wednesday, the 10th of December 1947’...’ 

 The Government of the United Kingdom prepared their memorials; however, the 

Albanians submitted a Preliminary Objection instead of a counter-memorial addressing that it 

was inadmissible for the case to be brought before the Court without a special agreement. 138F

139 

In this judgment, the Preliminary Objection of the Albanian Government was rejected by 

the Court on March 25, 1948, by a vote of fifteen to one, based on the letter of July 2, which 

the Albanian party voluntarily submitted to the jurisdiction of the Court. After the delivery of 

the judgment, parties informed the Court that they had come upon a special agreement that 

refers two main questions to the Court, which were settled before in the Security Council 

139 Bancroft H F, Stein E, 'The Corfu Channel Case' (1949) 1 Stan L Rev 646 
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meetings and resolutions. In the Order of 26 March 1948, the Court declared that this Special 

Agreement will now form the basis of further proceedings before the Court in this case.139F

140 

  

5.  Points of Contention  

The International Court of Justice, with consideration to the ordeal, the point in time in 

which it took place, its material facts, the submissions made by the representatives of the two 

States, and the applicable international law, shall deliver its judgement on the following 

questions of international law: 

a. Is Albania responsible for the explosions, damage and loss of life that occurred on 

the 22nd October 1946 in Albanian territorial waters and to pay compensation under 

international law? 

b. Has the United Kingdom violated the sovereignty of Albania by the acts of British 

cruisers in Albanian waters? 

The Court shall also consider the following points: 

• Can the Corfu Channel be considered an international strait? 

• What are the passage rights of warships, and what can be the naval activities 

during peacetime? 

• What are the limits of territorial waters? 

• What kind of actions could be considered as an interference to the sovereignty 

of a nation and breach international law and peace? 

• What are the obligations of states for stable and peaceful state relations? 

• How can a state bring an international claim to an international tribunal? 

• What are the general responsibilities of states for what occurs in their territory? 

 

140 ibid. 
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III. APPLICABLE LAW 

1. Charter of United Nations 

 

Figure XVII: Emblem of the United Nations.140F

141 

a. Article 2(3)(4) 

‘3. All Members shall settle their international disputes by peaceful means in 

such a manner that international peace and security, and justice, are not 

endangered. 

4. All Members shall refrain in their international relations from the threat 

or use of force against the territorial integrity or political independence of any 

state, or in any other manner inconsistent with the Purposes of the United Nations.’ 

The third paragraph of Article 2 refers to the means of peaceful settlement of any dispute 

at an international level. Following it in the fourth paragraph is the legal rule which is expected 

to be followed by its Member States in accordance with the dispute. This article of the UN 

Charter is the core in ‘saving succeeding generations from the scourge of war’ as it aims to 

settle disputes by peaceful means. All states equally bear responsibility for the maintenance of 

peace. In the process of resolving disputes, international courts and tribunals play an important 

role but as important as they may be, without the political support and efforts of the 

governments, the dispute won’t settle peacefully. 141F

142 

141 https://www.uri.org/united-nations 
142 Zimmermann A, The Statute Of The International Court Of Justice (Oxford University Press 2012). 
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Article 2, para.3 of the UN Charter has also become a customary law which means that 

non-members of the United Nations are also bound to settle their disputes in peaceful means, 

and this does not have to depend on agreements.142F

143 

b. Article 33 

‘1. The parties to any dispute, the continuance of which is likely to endanger 

the maintenance of international peace and security, shall, first of all, seek a 

solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial 

settlement, resort to regional agencies or arrangements, or other peaceful means 

of their own choice.’ 

This first paragraph of Article 33 adds further detailing to the process of an obligatory 

peaceful settlement. This article addresses the probability of unsettled disputes endangering 

peace and security and sees the Organization itself as guardian of international peace. However, 

it must be noted that Article 33 UN Charter only covers only international disputes. The states 

have the primary responsibility; a recommendation of the Security Council may assist the 

concerned parties. ‘Peaceful means’ include all methods for peaceful settlement; however, 

some methods for peaceful settlements are limited as not everybody can access them. As an 

example, the International Court of Justice is reserved to States, and international organizations 

cannot bring their disputes before the Court and must find other ways of settlement.143F

144 

c. Article 35 

‘1. Any Member of the United Nations may bring any dispute, or any situation 

of the nature referred to in Article 34, to the attention of the Security Council or of 

the General Assembly. 

2. A state which is not a Member of the United Nations may bring to the 

attention of the Security Council or of the General Assembly any dispute to which 

it is a party if it accepts in advance, for the purposes of the dispute, the obligations 

of pacific settlement provided in the present Charter.’ 

With this article, it was clarified that even if a state is not a member of the United 

Nations, it can bring its disputes to the Security Council for peaceful settlements. 

143 ibid. 
144  Zimmermann A, The Statute Of The International Court Of Justice (Oxford University Press 2012). 
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d. Article 43 

1. All Members of the United Nations, in order to contribute to the 

maintenance of international peace and security, undertake to make available to 

the Security Council, on its and in accordance with a special agreement or 

agreements, armed forces, assistance, and facilities, including rights of passage, 

necessary for the purpose of maintaining international peace and security. 

e. Article 51 

‘Nothing in the present Charter shall impair the inherent right of individual 

or collective self-defense if an armed attack occurs against a Member of the United 

Nations, until the Security Council has taken measures necessary to maintain 

international peace and security. Measures taken by Members in the exercise of 

this right of self-defense shall be immediately reported to the Security Council and 

shall not in any way affect the authority and responsibility of the Security Council 

under the present Charter to take at any time such action as it deems necessary in 

order to maintain or restore international peace and security.’ 

This article shows that the right of self-defense and use of force in necessary situations 

is approved by the Charter until the Security Council acts. 

f. Article 93 

1. All Members of the United Nations are facto parties to the Statute of the 

International Court of Justice. 

2. A state which is not a Member of the United Nations may become a party 

to the Statute of the International Court of Justice on conditions to be determined 

in each case by the General Assembly upon the recommendation of the Security 

Council.’ 

g. Article 94 

‘1. Each Member of the United Nations undertakes to comply with the 

decision of the International Court of Justice in any case to which it is a party.’ 
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2. Statute of International Court of Justice 

a. Article 35 

‘1. The Court shall be open to the states parties to the present Statute. 

2. The conditions under which the Court shall be open to other states shall, 

subject to the special provisions contained in treaties in force, be laid down by the 

Security Council, but in no case shall such conditions place the parties in a position 

of inequality before the Court.’ 

b. Article 36 

‘1. The jurisdiction of the Court comprises all cases which the parties refer 

to it and all matters specially provided for in the Charter of the United Nations or 

in treaties and conventions in force.’ 
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3. Hague Convention VIII of 1907 

 
Figure XVIII: Reception of Hague Conference 144F

145 

In times of conflict, opposing states and navies partake in a struggle for naval control, 

which may lead to interdiction of the enemy trade routes and placement of sea mines as 

effective tools of coercion. Undersea weapons have become crucial in naval warfare through 

technological developments since the nineteenth century, eclipsing the importance of land 

forces.145F

146 

Sea mines can deal fatal and disproportional damage against naval forces. It makes it 

harder for a naval commander to take his forces into unknown waters even if the number of 

mines laid is relatively small. Sea mines are not only a threat for the opposing navies but can 

also be used as a means to disrupt civilian maritime activity and merchant shipping, controlling 

the ships that enter enemy ports. Sea mines were used commonly during the two major naval 

wars of the twentieth century. A state may use sea mines as a means of defence by securing 

shipping routes and denying access to ones coast. Sea mines are effective weapons against 

both surface ships and submarines.146F

147 

145 https://www.britannica.com/event/Hague-Conventions 
146 1907 Hague Convention VIII Relative to the Laying of Automatic Submarine Contact Mines 
Steven Haines 90 INT’L L. STUD. 412 (2014) 
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The 1907 Hague Convention VIII relative to the Laying of Automatic Submarine Contact 

Mines was signed to regulate the use of sea mines, which seriously threatened surface warships 

and merchant ships, causing disproportional harm compared to the conferred military 

advantage. At the time of this convention, the automatic submarine contact mines were 

relatively simple devices that were able to be triggered by direct contact with the hull of a ship. 

Despite their simplicity, these mines caused many unpleasant mishaps in near history, moving 

world leaders to call for their prohibition. In between the first and second Hague Conferences, 

a war broke out between two major forces involving a significant naval dimension. There was 

a growing expectation that the next war of great powers in Europe would be centred around 

naval forces as there was a remarkable naval arms race between the United Kingdom and 

Germany. With the anticipation of a new war involving a major naval confrontation, the 1907 

Hague Conference was held to decrease the potentially devastating aftermath of the upcoming 

war, marking the beginning of modern International Humanitarian Law.147F

148 

Sea mines became a serious concern of many states by 1907. The commercial trading 

systems wanted to ban sea mines completely while naval forces were on the moderate side, 

promoting regulation while acknowledging the benefits of sea mines as tools of self-defence. 

After many debates, there was no sign of an outright ban for mining, but tight restrictions were 

favoured. The outcome of the 1907 Conference was on a balanced agreement regulating the 

use of sea mines but certainly not banning them altogether.148F

149 

a. Article 1 

‘It is forbidden; 

 

 1. To lay unanchored automatic contact mines, except when they are so 

constructed as to become harmless one hour at most after the person who laid them 

ceases to control them; 

2. To lay anchored automatic contact mines which do not become harmless as soon 

as they have broken loose from their moorings...’ 

The automatic contact mines are a form of defensive mine designed to be released from 

a ship when pursued by an enemy battleship to either end the pursuit or to damage the enemy 

battleship when contact happens. Generally, automatic contact mines are launched from the 

148 ibid. 
149 ibid. 
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pursued vessel in order to be positioned in the path of pursuing an enemy battleship in cases of 

emergency. Once launched, they can float freely and without a time limit, becoming a threat to 

shipping in general. To prevent this, a time limit was set in order to make the mines harmless 

to peaceful maritime activities.149F

150 

b. Article 3 

‘When anchored automatic contact mines are employed, every possible 

precaution must be taken for the security of peaceful shipping. 

 The belligerents undertake to do their utmost to render these mines harmless 

within a limited time, and, should they cease to be under surveillance, to notify the 

danger zones as soon as military exigencies permit, by a notice addressed to ship 

owners, which must also be communicated to the Governments through the 

diplomatic channel.’ 

This article places an obligation on those laying mines to take ‘every possible precaution 

. . . for the safety of peaceful shipping.’ then goes specifically on belligerents to ‘do their utmost 

to render these mines harmless within a limited time, and, should they cease to be under 

surveillance, to notify the danger zones’ to ship owners and other governments. 

c. Article 4 

‘Neutral Powers which lay automatic contact mines off their coasts must 

observe the same rules and take the same precautions as are imposed on 

belligerents. 

The neutral Power must inform ship owners, by a notice issued in advance, where 

automatic contact mines have been laid. This notice must be communicated at once 

to the Governments through the diplomatic channel.’ 

Article 4 places obligations on neutral powers in relation to the deployment of mines. 

The major difference between Articles 3 and 4 is that what is anticipated from the neutral states. 

In Article 3, belligerent states must notify the ship owners and other states after a reasonable 

time passed since mines were laid. Whereas Article 4 requires neutrals to inform ships and 

States prior to minelaying operations conducted. The convention does not show or state the 

150 ibid. 

Model Courts of Justice 2021

© Copyright Model Courts of Justice 2021. All rights reserved. 55



proper method of informing, but the customer requires this to be done through diplomatic 

channels and notices to mariners.   

d. Article 5 

‘As regards anchored automatic contact mines laid by one of the belligerents 

off the coast of the other, their position must be notified to the other party by the 

Power which laid them, and each Power must proceed with the least possible delay 

to remove the mines in its own waters.’ 

The 1907 Convention requires States to clear both their own mines and the mines that 

are present in their own waters. Additionally, States must take mine clearance action “with the 

least possible delay.” States have a responsibility to remove those mines they have laid, except 

for those laid in the coasts of their enemy. This includes not only the territorial waters of the 

State, but also the high seas out to a “reasonable distance”. 

4. Truman Proclamation On The Continental Shelf 

‘the Government of the United States regards the natural resources of the 

subsoil and sea bed of the continental shelf beneath the high seas but contiguous 

to the coasts of the United States as appertaining to the United States, subject to 

its jurisdiction and control. In cases where the continental shelf extends to the 

shores of another States, or is shared with an adjacent State, the boundary shall be 

determined by the United States and the State concerned in accordance with 

equitable principles. The character as high seas of the waters above the continental 

shelf and the right to their free and unimpeded navigation are in no way thus 

affected.’ 

The Continental Shelf is a topic governed by the main principles of law, sovereignty and 

jurisdiction over both sea and land. The Truman Proclamation was a major change regarding 

the global view towards the continental shelf, shaping the modern Law of the Sea. After the 

proclamation, the doctrine of freedom of the seas was shaken, and many states chose to follow 

this new point of view. This proclamation extended the jurisdiction of coastal states. 

5. Historical Perspective on the Law of the Sea 

In the Law of the Sea, the mass of saltwater surrounding the globe which is not a part of 

the jurisdiction of States is called the High Seas. For several centuries, many states claimed 
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large portions of the high seas as their territory. For a long time, the high seas had two important 

functions: acting as a tool for communication and being a vast reservoir of resources150F

151 

 The doctrine of freedom of the seas was proposed by Hugo Grotius, often considered 

the founding father of international law, in 1609. The doctrine suggested that the High Seas 

were open to all nations and could not be subjected to national property during peacetimes.151F

152 

According to him, the sovereignty of the territory extended to the cannon range of vessels of 

the shore, which was around 1.5 km. In the latter half of the eighteenth century, many states 

delimited maritime zones through ongoing efforts for legislation and treaties.152F

153 

The cannon shot measure was an imprecise criterion, so in 1782, the Italian doctorate 

suggested the three nautical miles. This new approach was seen in a US Note to Britain and 

France for purposes of neutrality. British and American courts transformed the cannon shot 

rule to the three-mile rule. This was a significant legal development as the purposes of 

extension of sovereignty on maritime belts was discussed.153F

154 This doctrine was strongly 

supported by the commercial powers of the 19th century, particularly by Great Britain. Freedom 

of seas included the freedom of navigation, fishing, overflight and laying of submarine cables. 

 However, by the mid-century of 20th century, national claims over high-sea resources 

resurfaced.154F

155 There were concerns regarding fish stocks, cargo routes, and the carriage of oil 

tankers. Maritime powers were also competing for authority over the offshore waters, even 

under the sea. Between growing tension for the rights of coastal nations to marine resources 

and the increased presence of maritime powers, long-distance navigation created another arena 

for instability and conflict between States.155F

156 

The first major challenge to the freedom of seas doctrine was the proclamation of US 

President Harry S. Truman in 1945. With this new approach, the United States claimed all the 

natural resources on the continental shelf of the nation, such as oil, gas and minerals, carving 

out a new path and providing precedent for other States. Governments started taking steps to 

151https://www.cambridge.org/core/books/international-law/law-of-the-
sea/0A6BDC80F10B60FFAA3AD6EB705D7024 
152 https://www.britannica.com/topic/high-seas#ref215901 
153 James Crawford and Ian Brownlie, Brownlie's Principles Of Public International Law (Oxford University 
Press2019) 605-620 
154Ibid. 
155https://www.un.org/en/sections/issues-depth/oceans-and-law-
sea/index.html#:~:text=The%20oceans%20had%20long%20been,all%20and%20belonged%20to%20none. 
156https://www.un.org/Depts/los/convention_agreements/convention_historical_perspective.htm#Navigation 
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assess the resources of neighbouring seas.156F

157 Although many states claimed wide areas as their 

continental shelf, the expression became a cover for claims to the seabed and the subsoil 

adjacent to the territorial seas of States. In the mid-1950s, scholars and the International Law 

Commission made several attempts to define the continental shelf and the jurisdictions over its 

resources.157F

158 
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IV. CONCLUSION 

The dispute between the United Kingdom and Albania occurred after a series of 

regrettable maritime incidents throughout the two biggest wars in history. Following the 

diplomatic tension on the verge of a crisis, the matter was moved to Security Council. The 

Council then transferred the dispute to the International Court of Justice as its first case ever in 

1947.  

The Court accomplished its goal of peaceful settlement and so much more. The Corfu 

Channel Case became a prime example of case law, and the decisions of the Court shaped the 

future of many major international conventions. The 1982 United Nations Convention on the 

Law of the Sea, considered by some to be ‘the Constitution of the Oceans’, derives its principles 

which shape our world from this monumental case. Now, it falls to you to settle this momentous 

case once again. 
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